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MEETI NG NO. 899

VEDNESDAY, FEBRUARY 5, 1997.--The nenbers of the Board of
Regents of The University of Texas System convened at

3:15 p.m on Wdnesday, February 5, 1997, in the Fourth

Fl oor Conference Room of O Henry Hall at 601 Col orado
Street in Austin, Texas, with the followi ng in attendance:

ATTENDANCE. - -

Pr esent Absent

Chai rman Rapoport, presiding
Vi ce- Chai rman Hi cks

Vi ce- Chai rman Sm | ey

Regent C enents

Regent Evans

Regent Hol nmes

Regent Leber mann

Regent Loeffler

Regent Tenpl e

Executive Secretary Dlly

Chancel | or Cunni ngham
Executi ve Vi ce Chancell or Duncan
Executive Vice Chancellor Millins

Chai rman Rapoport announced a quorum present and called the
neeting to order.

RECESS TO EXECUTI VE SESSI ON. --At 3:17 p.m, Chairmn Rapoport
announced that the Board would recess to convene an Executive
Sessi on pursuant to Texas Governnment Code, Chapter 551, Sec-
tions 551.071, 551.072, and 551.074 to consider those matters
|isted on the Executive Session agenda.




RECONVENE. - - At 5:40 p.m, the Board reconvened in open session
to consider action on the itens that were di scussed i n Execu-
ti ve Session.

EXECUTI VE SESSI ON OF THE BOARD OF REGENTS

Chai rman Rapoport reported that the Board had net in Executive
Session to discuss matters in accordance with Texas Gover nnent

Code, Chapter 551, Sections 551.071, 551.072, and 551.074. 1In
response to Chairman Rapoport's inquiry regarding the w shes
of the Board, the follow ng actions were taken:

1. U_ T. Health Science Center - Houston and U._T. Health
Science Center - San Antonio: Settlenents of Medical
Liability Litigation/d aim--Regent Loeffler reported
that the Board heard presentations from The University
of Texas System Admi ni stration officials concerning
the two nedical liability matters listed in the agenda.

Based on these presentations, Regent Loeffler noved
that the Chancellor and the Ofice of General Counsel
be authorized to settle the followng nedical liability
matters in accordance with the individual proposals
presented in Executive Session:

a. On behal f of The University of Texas Health

Sci ence Center at Houston the nedical |ia-
bility litigation brought by Dorothy B.
St ephens

b. Arising out of The University of Texas Health
Sci ence Center at San Antoni o the nedical
liability claimbrought by Bobby Bi bbs 11

The notion was duly seconded and carried w thout objec-
tion.



2.

U T. Dallas: Authorization to Purchase Phase V of the

Wat ervi ew Park Apartnents in Richardson, Collin, and
Dall as Counties, Texas; Authorization to Subnmt the
Transaction to the Coordi nati ng Board; and Approval for

the Executive Vice Chancellor for Business Affairs
to Execute Al Docunents Rel ated Thereto.--Upon notion
of Vice-Chai rman Hi cks, duly seconded, the Board:

a. Aut hori zed The University of Texas System
Real Estate Ofice to conplete negotiations
to purchase Phase V of the Watervi ew Park
Apartments in Richardson, Collin, and Dall as
Counties, Texas, on The University of Texas
at Dallas canpus according to the parane-
ters outlined in Executive Session

b. Aut hori zed subm ssion of the purchase to
t he Texas Hi gher Education Coordi nating
Board for approval

C. Aut hori zed the Executive Vice Chancel |l or
for Business Affairs or his delegate to
take all steps required to conplete the
transaction foll ow ng approval by the
Executive Vice Chancellor for Academ c
Affairs and the Ofice of General Counsel.

U_T. Perman Basin: Rejection of Recommendations of
Hearing Tribunal Regarding Tenured Faculty Menber and
Term nation of Enploynent of Dr. Waylon Giffin
Effective Immediately. --Follow ng Executive Session
consi deration, Regent Tenple noved that the U T.
Board of Regents reject the hearing tribunal recom
mendations and that Dr. Waylon Giffin, a tenured
faculty nenber, be term nated, effective i mediately,
fromhis enploynent at The University of Texas of

t he Perm an Basi n.

The notion was duly seconded and prevail ed by unani nous
vot e.



RECESS. --At 5:45 p.m, the Board recessed to reconvene in
open session at 8:30 a.m on Thursday, February 6, 1997,
in the Second Fl oor Conference Room of Ashbel Smith Hall
at 201 West Seventh Street in Austin.

*x * * % *



THURSDAY, February 6, 1997.--The nenbers of the Board of
Regents of The University of Texas Systemreconvened in reg-
ular session at 8:35 a.m on Thursday, February 6, 1997,

in the Second Fl oor Conference Room of Ashbel Smith Hall at
201 West Seventh Street in Austin, Texas, with the foll ow ng
i n attendance:

ATTENDANCE. - -

Pr esent Absent

Chai rman Rapoport, presiding
Vi ce- Chai rman Hi cks

Vi ce- Chai rman Sm | ey

Regent C enents

Regent Evans

Regent Hol nes

Regent Leber mann

Regent Loeffler

Regent Tenpl e

Executive Secretary Dilly

Chancel | or Cunni ngham
Executi ve Vi ce Chancell or Duncan
Executive Vice Chancellor Millins

Chai rman Rapoport announced a quorum present and reconvened
the neeting of the Board. He welconmed Ms. Rita Crocker
Clenents, Dallas, Texas, as a new nenber of the Board to
conplete the unexpired termof Ms. Linnet F. Deily who
resigned to accept an out-of-state job offer. M. Rapoport
noted that Ms. Cenments had joined in a tel ephone Board
meeting but this was her first public open neeting.

Chai rman Rapoport al so wel coned as guests to this neeting
Governor Bush’s new nom nees to the Board:

M. Patrick C. Oxford, Houston, Texas
M. A W “Dub” Riter, Jr., Tyler, Texas
M. A R (Tony) Sanchez, Jr., Laredo, Texas



U T. BOARD OF REGENTS: APPROVAL OF M NUTES OF REGULAR MEET-
| NG HELD ON NOVEMBER 13- 14, 1996, AND SPECI AL MEETI NG HELD ON
DECEMBER 20, 1996.--Upon notion of Regent Tenple, seconded by
Regent Evans, the M nutes of the regular neeting of the Board
of Regents of The University of Texas System held on Novem
ber 13-14, 1996, in Dallas, Texas, were approved as distrib-
uted by the Executive Secretary. The official copy of these
Mnutes is recorded in the Permanent M nutes, Vol une XLIV,
Pages 5 - 613.

Upon notion of Regent Loeffler, seconded by Vice-Chairnman
Smley, the Mnutes of the special neeting of the Board of
Regents of The University of Texas System held on Decem

ber 20, 1996, in Austin, Texas, were approved as distributed
by the Executive Secretary. The official copy of these
Mnutes is recorded in the Permanent M nutes, Vol une XLIV,
Pages 614 - 615.

SPECI AL | TEMS

1. U._T. Board of Regents - Regents' Rules and Requl ati ons,
Part One: Anendnents to Chapter |, Section 8, Subsec-
tion 8.5, Subdivisions 8.52 and 8.54 (Communi cations by
and to the Board).--Approval was given to anend the
Regents' Rules and Requl ations, Part One, Chapter |
Section 8, Subsection 8.5, Subdivisions 8. 52 and 8. 54,
regardi ng comruni cati ons by and to the Board, to read
as set forth bel ow

Sec. 8. Pr ocedur e.

8.5 Communi cations by and to the Board.

8.52 Except upon invitation of the Board, the
Chai rman of the Board, the Chancellor, or
the appropriate Executive Vice
Chancel l or, no person shall appear before
the Board or any conm ttee thereof unless
that person files with the Executive
Secretary to the Board a witten request
expl ai ni ng the purpose of such appearance



at | east six days before the date of such
appear ance and unl ess the Chairman of the
Board, or a majority of the whole Board,
shal | approve the request. It is
under st ood, however, that the chief

adm nistrative officer or his or her

del egate and/or the president or chair of
the student or faculty governance

organi zation(s) or his or her del egate
may appear W thout prior notice or
request before the Board or any commttee
whenever the matter under consideration
directly affects the conponent
institution represented by such person.
Persons requesting to appear mnust
identify the subject of their remarks,

whi ch nust be directly related to a
matter on the Agenda for consideration by
the Board. Wenever tinme and ot her

ci rcunst ances permt, the person meking
the request shall first consult with the
chief adm nistrative officer, or his or
her del egate, of such institution
regardi ng the purpose of the appearance
prior to the neeting of the Board or
commttee. |Insofar as possible, any
person who appears before the Board shal
provide a witten statenent of the
substance of such person's presentation
to the Board, and such witten statenent
shall be delivered to the Executive
Secretary to the Board in sufficient tine
for copies to be distributed to the
Regents prior to the neeting. Any person
appearing before the Board or a conmttee
shall be subject to restrictions on tineg,
pl ace and manner as may be prescribed by
the Chairman or a majority of the Board
or by the Chairman or a majority of a
commttee. The Chairman or a majority of
the Board may prescribe sanctions agai nst
any person exceedi ng established tine,

pl ace or manner limts; disrupting a
neeting of the Board or a comm ttee of
the Board; or violating any provision of
the Regents' Rules and Requl ati ons.




8.

54

Sanctions may include the refusal to

al | ow such person to speak again to the
Board or commttees of the Board for up
to one year.

A docket, to be entitled “Chancellor’s
Docket No. _ ,” conposed of routine
matters arising from System

Adm ni stration and the conponent
institutions, which are required to be
reported to and/ or approved by the Board
in accordance with established policies
of the Board, shall be prepared as

di rected and approved by the Chancell or,
appropri ate Executive Vice Chancell or,
and Vice Chancellor, as appropriate. Al
docket itens fromthe conponent
institutions nust be received by the
System Adm ni stration not |ess than
twenty-one days prior to the next regular
schedul ed neeting for inclusion on the
docket for that neeting. The
Chancel | or’ s Docket shall be distributed
by the Executive Secretary to all nenbers
of the Board at |east ten days before the
Board convenes, together with a

menor andumto be returned within seven
days thereafter. The nmenorandum wil |
permt any nmenber of the Board to except
any itemor itenms fromthe Docket. Al
itens not excepted by any Regent will be
consi dered by the Board at its next
meeting, wthout detailed review Any
excepted itemlisted by any Regent wl|
be deferred and will be processed through
the appropriate standing committee for
consideration at the first regul ar
neeting of the Board follow ng action of
the item by the appropriate standing
comittee.



These anmendnents to the Regents’ Rules and Requl ati ons,
Part One, Chapter |, Section 8, Subsection 8.5, Subdivi-
sions 8.52 and 8.54 (1) permt the chair of the conponent
faculty governance organi zation to appear before the
Board without prior notice when the Board is considering
matters directly affecting that conponent and (2) clarify
that, procedurally, there is no vote on the itens in the
Docket except that taken in open session during the

Busi ness Affairs and Audit Commttee portion of the
agenda.

U._T. Board of Regents - Regents’ Rules and Regul ations,
Part One: Approval of Anendnents to Chapter VII, Sec-
tion 5, Subsection 5.3 (Internal Corporations).--The
Board anended the Regents’ Rules and Requl ations, Part
One, Chapter VII, Section 5, Subsection 5.3, regarding
internal corporations, to read as set forth below to
reflect the court approved dissolution of the Im Hogg
Foundation, Inc.:

Sec. 5. | nt ernal Corporations.

5.3 The following internal corporations are
presently authori zed:

Dat e

I nternal Corporations Chartered
The Aerospace Heritage
Foundati on, Inc. 9/ 7/ 78
The University of Texas System
Medi cal Foundation, Inc. 10/ 5/ 73
The University of Texas at Austin
School of Law Continuing Lega
Education, Inc. 8/ 17/ 81
The University of Texas at Austin
School of Law Publications, Inc. 8/ 17/ 81



The I ma Hogg Foundation was incorporated on

June 26, 1964, as a charitable and educational founda-
tion with the U T. Board of Regents as Trustees.

At the April 1993 neeting, the Trustees of the Founda-
tion authorized its dissolution and the dissolution

was approved by subsequent judicial action on Decem
ber 27, 1994. The revision to the Regents’ Rules and
Requl ations, Part One, Chapter VII, Section 5, Subsec-
tion 5.3 is an editorial change to reflect that the Ima
Hogg Foundation, Inc. is no |longer an internal corpora-
tion of the U T. System The inconme fromthe |Im Hogg
Endowrent will be used in conformance with purposes set
forth in the original Articles of Incorporation of the
Foundation as interpreted by the August 3, 1974, codici
to Mss Hogg's WII to benefit active nental health
programs in the Houston, Texas, area.

U T. System Report of Summary of G ft Acceptance and
Rel at ed Administrative Actions Conform ng to Board Policy

for Septenber 1, 1996 Through Novenber 30, 1996.--Vice
Chancel | or for Devel opnent and External Relations Perry
reviewed the Summary of G ft Acceptance and Rel at ed

Adm ni strative Actions Conformng to Board Policy for
The University of Texas System for the period Septem
ber 1, 1996 through Novenber 30, 1996, as set forth on
Pages 11 - 15.

Vi ce Chancellor Perry reported that during this period
89 itens conformng to Board policy were approved includ-
ing the acceptance of $13,416,014 in gifts. Oher nmatch-
ing contributions from previously accepted Board-held

mat chi ng funds total ed $1, 275,000 and the transfer of a
previously reported unrestricted gift total ed $300, 000.

Ms. Perry noted that this report includes only those
funds which relate to endowrents, estates, and other such
funds which are managed by the U T. System O fice of
Devel opnment and External Rel ations.

Vi ce Chancellor Perry distributed to the nenbers of the
Board a conprehensive and conparative report outlining
private sector support for current prograns and capital
projects at the fifteen U T. System component institu-
tions for the Fiscal Years 1987 through 1996. She
reported that for the Fiscal Year ending August 31, 1996,

10



the total of private gifts and grants to the U. T. System
was $283, 593, 739.

A copy of the report on The University of Texas System
Private Gfts and G ants is set forth on Pages 16 - 19.

At the conclusion of Ms. Perry’ s report, Chairman
Rapoport encouraged the nenbers of the Board to becone
involved in the private fund devel opnent area of each
conponent institution and urged the Board to review the
report in depth. He pointed out that the excellent fund-
rai sing progress over a ten-year period is in keeping
wth a conmtnment to be a Systemof first class

i nstitutions.

11
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ACCEPTANCE OF GIFTS HELD BY BOARD

ASSET TYPES

#ALL COMPONENT REAL MATCHING

ITEMS INSTITUTION CASH s TIES ESTATE PLEDGES OTHER TRANSFERS FUNDS TOTAL VALUE
I U.T. Arlington $ - $ ] ] $ - ] 5 - s
39 u. T Austin H 1.675290 § 213,895 § $ L1500 29,000 § 204,914 § 25,000 H 3,220,599
i4 UTElPso $ L3510 % 756.979 § s - 4 7000 § 3 s 2,115,682
[ u. T. Pan Amcrican H 150,000 § H 5 H H H H 150,000
| U. T. San Antonio ) 25000 % H H $ - $ - $ - $ 25,000
| U.T. Tyler § 10,000 § $ H 15000 § $ § $ 25,000
10 u. 7. SWMC-Dallas H 2907068 % H 5 400,000 s 800,000 § 1,250,000 § 900sE00
10+ T. M.B.Galveston S 302,725 % ) H H - $ 1,630,869 § $ 1,933,594
5 UTHSC-Houston $ 346,547 § 25451 8 H 4034 § $ 353,567 § 5 465.914
4 UTHSC-Ssn Anionio $ crmese § H - 3 - 3 - $ 25000 % H 631.753
3 UTMDACC 5 22866 8 H 3 125.000 § 3 343,538 § $ 741,404
89 TOTAL ) 7647952 § 996,325 § s | 677849 § 36,000 § 3357888 § 1.275. W § 13,416,014

* Not included in total: U. T. Austin - $25,000 of Board-hcld maiching funds; U. T. SWMC-Dallas - $1,250,000 of Board-held matching funds;

UTHSC-Houston - $300,000 wransfer of previously reporied unrestricted gift.
NOTE. Compiled by Office of Development and External Relations



Z1

CLASSIFICATION OF GIFTS AND OTHER ACTIONS

CHARITABLE POOLED HELD IN
COMPONENT REMAINDER INCOME REMAINDER TRUST CURRENT
INSTITUTION ENDOWMENTS TRUSTS FUND INTERESTS BY OTHERS PURPOSE OTHER
U. T. Arlington \ - - - -
U. 7. Austin 37 | - - [ -
U.T. El Paso 12 - - 2 -
U. T. Pm American \ s - - —
U. T. San Antonio \ - - - -
U T. Tykr ] - a— = -~
U. T. SWMC-Dallas 8 = - v
U. T. M.B.-Galveston 10 ane - -
UTHSC-Houston 5 — - - —_
UTHSC-San Antonio 4 -
UTMDACC 2 - - ! -
TOTAL 'y] 5 -



£T

COMPONENT

INSTITUTION

U.T. Arlington

PURPOSES OF GIFTS HELD BY BOARD AND OTHERS

ENDOWMENT

MST.

CHAIR

MST. FACULTY GRADUATE

PROFSHIP PROFSHIP FELLOWSHIP FELLOWSHIP SCHOLARSHIP

CURRENT
OTHER PURPOSE

OTHER
PURPOSE

U. T. Austin

U.T. El Paso

U. T. Pan American

U. T. San Antonio

1 T. Tvler

U. T. SWMC-Dallas

U. T. M.B.-Galveston

UTHSC-Houston

UTHSC-San Antonio

UTMDACC

TOTAL

Total purposcs may not equal total number of items for cach compenent, due to the fact that some items pertain 1 multipic purposes.



L

COMPONENT
INSTITUTION

U.T. Arlington

ESTABLISH

ENDOWMENT

OTHER ADMINISTRATIVE ACTIONS

REDESIGNATE

ENDOWMENT

LEVEL

OTHER
REDESIGNATION

DISSOLVE
ENDOWMENT

APPROVE/ALLOCATE
MATCHING _

ACCEPT

TRUSTEESHIP

OTHER

U. T. Austin

U.T. El Paso

U. T. Pan American

U. T. San Antonio

U. T. Tyler

U. T. SWMC-Duilas

U. T. M.B.-Galvesion

UTHSC-Houston

UTHSC-San Antonio

UTMDACC

TOTAL



COMPARATIVE SUMMARY OF GIFTS ACCEPTED VIA THE OFFICIAL ADMINISTRATIVE PROCESS

COMPONENT FY 1995 FISCAL YEAR 1997

INSTITUTION FULL YEAR 91196 - 1113096 12/1196 - 272897 3197 . 53197 FULL YEAR
U. T System § 40,000 L
U. T Alington $ 157,630 $ -
T Austin < 11922027 L 3.220.599

U. T. Browasvillc

U. T.Dallas s 770,000 -
11 T El paso s 627.444 s 2.115.682
U. T. Pan Amserican $ - 3 150,000
U. T. Permisn Basin $ 362,077 $ -
U. T. San Antonio $ 645,959 $ 25,000
[T Tvler s 816 046 5 25 000
U. T. SWMC-Dallas R 13,409,431 s 4,107,068
u. T. M.B.-Galveston § 1,392,043 $ 1,933,594
UTHSC-Houston 4 2872941 S 465.914
UTHSC-San Antonio 3 1,525,008 $ 631.753
UTMDACC s 3,267,099 s 741,404
U. T. HC-Tyler s 1,064,117 3 -—
LITFP and ITTMR S 1.028.125 ) -

TOTAL $ 45.969,947 5 13,416,014



THE UNIVERSITY OF TEXAS SYSTEM

PRIVATE GIFTS AND GRANTS

1995-96



THE UNIVERSITY OF TEXAS SYSTEM
PRIVATE GIFTS AND GRANTS

1995-96

FY 85-96
COMPONENT CURRENT USE CAPITAL USE* TOTAL
UT Arlington $1,605,291 $441,696 $2,046,987
UT Austin $39,320,160 $41,819,003 $81,139,253
UT Brownsville $243,283 $62,200 $305,483
UT Dallas $2,606,797 $835,118 $3,440,9156
UT El Paso $5,181,883 $4,242,493 $9,424,376
UT Pan American $1,339,368 $1,819,674 $3,1568,942
UT Permian Basin $487,884 $410,989 $958,853
UT San Antonio/ITC $2,298,788 $768,819 $3,057,607
UT Tyler $996,312 $1,017,717 $2,013,029
Academice Sub-Total $54,077,746 $61,467,699 $105,645,445
UTSMC-Dallas $33,460,695 $28,904,486 $62,365,181
UTMB-Galveston $8,434,751 $18,401,092 $26,8365,843
UTHSC-Houston $13,729,719 $1,792,473 $16,622,192
UTHSC-San Antonio $10,265,811 $3,698,323 $13,859,134
UT-MD Anderson Cancer Center $64,631,970 $2.961,761 $57,593,721
UTHC-Tyler $481,213 $633,946 $1,115,159
Health Sub-Total $121,004,159 $56,287,071 $177,291,230
Component Sub-Total $175,081,805 $107,764,770 $282 836,676
UT System Administration $451,914 $305.160 $757,064
TOTALS $175,533,819 $108,059,920 $283,693,739

NOTE: The U. T. Sysem uaea the uniform gift reporting guidelines as outlined by the Council for Aid to Education (CAE),
a national non-profit organization with headquarters in New York. These uniform guidelines permit appropriate
comparisons of private support for institutions acress the nation.

* Includes endowments, non-cash gifts, and gifts-in-kind

January. 1997



The University of Texas System
Combined Gift Summary
Fiscal Year 1996

TOTAL GIFTS $283,593,739
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THE UNIVERSITY OF TEXAS SYSTEM
Private Gifts and Grants
1988-87 Through 1995-96

* Al components did not report total pumber of gifts in these years.

1986-1987 $76,647,974 $60,216,379 | $136,764,363 *74,428 -51.77%
1987-1988 $85,229,606 $82.070.961 $167,300,567 *87,850 22.33%
1988-1989 $90,929,043 $63,802,776 | $144,821,818 *103,641 -13.44%
1989-1990 $92,919,296 $119,263,981 | $212.183.277 *123,439 46.51%
1990-1991 $134,411,175 $79,496,969 | $213,908,144 *116,580 0.81%
1991-1992 $119,097,822 $146,767,875 | $265,865,697 *128,829 24.29%
1992-1993 $129,374,956 $110,312,085 | $239,687,041 ® 146,895 -9.85%
1993-1994 $155,160,874 $87,407,318 | $242,668,192 166,872 1.20%
1994-1995 $174,144,229 $84,423,277 | $258,567,506 174,371 6.60%
1995-1998 $175,633,819 $108,059,920 | $283,593,739 178.384 9.68%




4.

U T. System Approval to Recommend to Board of Trustees

of Wnedal e Stagecoach Inn Fund to Dissolve the Fund and

Aut hori ze Alternative Managenent of Assets as W nedal e
St agecoach | nn Fund Endownent and Aut hori zation for Exec-

utive Oficers and Appropriate U. T. Austin Oficials to

Take the Necessary Actions to Acconplish This Change.--
W t hout objection, the Board:

a. Approved a recommendation to the Board of
Trustees of the Wnedal e Stagecoach I nn Fund
(a Texas public charitable trust subject to the
Texas Trust Code) that Trustees dissolve the
Trust and, upon dissolution and court approval,
aut horize the various Trust assets to be held
as the Wnedal e Stagecoach | nn Fund Endownrent
to be invested in the Long Term Fund for pur-
poses in conformance with the donor's expressed
wi shes as identified in docunents originally
establishing the Trust with adm nistration of
t he di sbursed i nconme through The University of
Texas at Austin

b. Aut horized U T. System Executive Oficers
and appropriate U. T. Austin officials
to i nplenent the investnment, accounting,
di sbursenent, legal, auditing, and reporting
procedures necessary to acconplish this
change.

The W nedal e Stagecoach Inn Fund ("Fund"), classified
as a trust, was created by Mss Ima Hogg through a trust
agreenent dated March 25, 1965, which nanes the nenbers
of the U T. Board of Regents as Trustees. This Trust
was initially funded with two properties known as the
"W nedal e Stagecoach Inn" and the "Varner Acreage."

M ss Hogg subsequently conveyed additional properties
to the Fund.

The purposes of the Fund are "the mai ntenance, support
and operation of the Wnedale Property as a public

hi storical nmuseum and as a center for the teaching and
study of subjects of educational interest including
architectural history, the fine arts, literature,

| anguage, social studies, and the intellectual-social
hi story of Texas."
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On August 10, 1971, M ss Hogg nmade an additional gift

to benefit the Wnedal e Stagecoach I nn through a Suppl e-
mental Trust |ndenture between the Varner-Bayou Bend
Heritage Fund (another trust created by Mss Hogg) and
the Trustees of the Fund. Separate accounting is
required for these assets of the Wnedal e Stagecoach Inn
Fund by the instrunent due to a reversionary cl ause.

This portion of the Fund is referred to as the "W nedal e
Var ner - Bayou Bend Heritage Fund." The incone fromthe
Heritage Fund is to be used "primarily for paynent of
costs and expenses of prograns and wor kshop activities
and costs and expenses of the Wnedal e Festival conducted
on the Wnedale Property . . . and for paynment of costs
and expenses of acquiring and renovating appropriate

pi eces of furniture and furnishings and equi pnrent and

ot her objects for display or use on the Wnedal e Property
and renovation or mai ntenance of the grounds and of his-
torical buildings and inprovenents situated . . . on the
W nedal e Property."”

In 1992, the Ofices of General Counsel, Academ c
Affairs, and the fornmer O fice of Asset Managenent
identified the need to review, clarify, and update the
operational structure and adm nistration of the Wnedal e
St agecoach Inn Fund to match current practices and
requi renents. The Business Affairs and Audit Conmittee
of the U T. Board of Regents then asked the Executive
Vi ce Chancellor for Academic Affairs and the Executive
Vi ce Chancel |l or for Business Affairs to study and nake
appropriate reconmendati ons on the managenent issues

i dentified.

That study included extensive review of historical docu-
ments and past actions of the U T. Board of Regents
related to the Wnedal e Stagecoach Inn Fund as well as
nuner ous di scussions with U. T. Austin officials and
other U T. System Executive Oficers. The above actions
provi de needed additional clarification on the status

of the Wnedal e Stagecoach Inn Fund and streanmline its
reporting and adm nistrative structure consistent with
this clarification.

The nmulti-tiered adm nistrative structure for the

W nedal e Stagecoach |Inn Fund has becone cunber sone
and unnecessary over tine and does not reflect the
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current operating structure of the U T. Board of
Regents or U T. System Adm nistration

Di ssolution of the Trust is preferable to anmendnent of
the Byl aws and conti nued operation under the trustee
structure as the U T. Board of Regents effectively
manages numnerous ot her substantial "charitable trusts”
as endownents without need for a separate trust struc-
ture. Al so, upon dissolution, the Trust would no | onger
be required to file annual tax returns to the Internal
Revenue Servi ce.

Upon dissolution in accordance with court approval,
assets will be formally transferred to be held as an
endownent to be invested through The University of
Texas | nvestnent Managenent Conpany in the Long Term
Fund with inconme to be distributed to U T. Austin
for purposes consistent with the donor's expressed

w shes.

When approved by the U T. Board of Regents and the
W nedal e Stagecoach I nn Fund Board of Trustees,

U T. Systemand U. T. Austin officials wuld be
aut hori zed to pursue approval of proposed actions
in a legal proceeding before a district court of
Travis County and to take necessary administrative
actions to inplenent the endowrent recomrendati ons.

See Foundation Matter on Page _23 .
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FOUNDATI ON MATTER

W nedal e St agecoach Inn Fund: Authorization to Dissolve the
W nedal e St agecoach Inn Fund and to Hold the Various Cor-
porate Assets as the Wnedal e Stagecoach I nn Fund Endownent
and Approval for the President of the Fund to Take Action to
| npl enent  Di ssolution.--The U T. Board of Regents recessed
its neeting to neet independently in its capacity as the
Board of Trustees for the Wnedal e Stagecoach Inn Fund. The
Trustees of the Fund took the follow ng actions:

a. Aut hori zed di ssolution of the Wnedal e
St agecoach I nn Fund as soon as reasonably
practical and, upon dissolution and court
approval, authorized the U T. Board of
Regents to hold the various corporate
assets as the Wnedal e Stagecoach Inn Fund
Endowrent to be invested in the Long Term
Fund for purposes in conformance with the
donor's expressed w shes

b. Aut hori zed the President of the Wnedal e
St agecoach Inn Fund to take action as
necessary to inplenent dissolution,
wor king with The University of Texas
System Executive Oficers and The Uni -
versity of Texas at Austin Adm nistration

The purpose of this Fund is to support the Wnedal e Hi stori cal
Center |ocated at Round Top, Texas, which was created by

M ss | ma Hogg under the nanme of Wnedal e Stagecoach I nn and
offered to the U T. Board of Regents in March 1965.

The above actions provide additional clarification on the
status of the Fund and streamine its reporting and adm ni s-
trative structure. The nmulti-tiered adm nistrative structure
for the Fund has becone cunbersone and unnecessary over tine
and does not reflect the current operating structure of the
U T. Board of Regents or U T. System Admi nistration. The
termnation of the Fund will elimnate federal tax and ot her
accounting i ssues.

See related itemon Page _20 .
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1.

MATTERS RELATED TO THE UNI VERSI TY OF TEXAS
I NVESTMENT MANAGEMENT COMPANY ((UTI MCO)

U T. System Report on Investnents for the Fiscal
Quarter Ended Novenber 30, 1996.--On behal f of The

Uni versity of Texas | nvestnent Managenent Conpany

(UTI MCO), Regent Hicks, Chairman of the UTI MCO Board,
summari zed the Report on Investnents for The University
of Texas System for the fiscal quarter endi ng Novem
ber 30, 1996, for the Pernmanent University Fund, Long
Term Fund, Short/Internediate Term Fund, and Separately
| nvest ed Assets.

Report by Regent Hi cks on Behal f of UTI MCO

M. Chairman and nenbers of the Board, | am pl eased to
sumari ze on behal f of UTIMCO the investnments for The
University of Texas Systemfor the fiscal quarter ending
Novenber 30, 1996.

I[tema on Page _27 presents the summary report for

Per manent University Fund (PUF) investnents. The PUF
began the year with a market value of $5.292 billion.
During the quarter, incone fromthe production of m n-
erals on PUF Lands added $23.9 nillion of new contri bu-
tions to the Fund versus $16.4 mllion for the first
quarter of the preceding year. |In addition, total
investnent return was $509.9 mllion of which $68.9 m | -
lion was inconme return and $441.0 nmillion was price
return. Inconme return of $68.9 mllion was distributed
to the Available University Fund (AUF) resulting in a
guarter-end nmarket value of $5.757 billion.

During the period, $23.9 million of new cash was all o-
cated to international equities. In addition, $25.2 m| -
| ion of bond runoff was reallocated to small cap val ue
equities. The allocation to bonds continues to be
reduced gradually. At period-end, the allocation to
fixed incone securities was 42.5% versus 44% at year-end
and the Fund’s long-termpolicy target of 30% Peri od-
end allocation to equities was 52% with 41%in U S

| arge and m d cap stocks, 5%in U S. small cap stocks
and 6% in non-U. S. equities. The balance of 5.5% was
allocated to alternative assets such as venture capital
and private equities.
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| ncome distributions to the AUF of $68.9 mllion for the
guarter increased by a nomnal rate of 6.8% and by an
inflation adjusted rate of 6.0% Interest incone from
fixed incone securities, which represents approxi mately
75% of total income generated, increased by 2. 7%to
$50.2 million from%$48.9 mllion. Dividend incone
continued to grow increasing by 19.7%to $16.4 million
from$13.7 million, the najority of which was attrib-
utable to dividend increases. Finally, income from
alternative assets increased by 31%to $2.1 mllion from
$1.6 mllion during the period.

Total investnment return for the quarter was 9.5% unan-
nual i zed. Fixed incone as an asset class continued to
perform poorly versus equities with the Sal onon Broad
Bond I ndex generating a total return of 5.7% The Fund’s
fixed inconme portfolio at 7.1% outperformed the index due
to the |l onger average maturity of the portfolio versus
the index. Equities, as an asset class, continued to
generate higher relative returns with the S& 500 | ndex
posting a 16. 7% return. The PUF s equity (including
international) portfolios under perforned this index
generating a 12. 1%return due to diversification into

| ower return md and snmall cap equities. Finally, alter-
native assets produced a 5.4%return for the quarter,
below its benchmark return of 18.0%

I[temb on Page _28 reports summary activity for the Long
Term Fund (LTF). During the quarter, net contributions
totaled $24.7 million. Net investnent return was

$160.8 million of which $19.5 million was paid to the
4,300 endowrent and ot her funds underlying the LTF. The
Fund’ s market value closed the quarter at $1.877 billion
versus $1.712 billion for the preceding quarter-end. On
a per unit basis, each endowrent’s ownership in the LTF

i ncreased from $3.90 per share to $4.21 a share.

Asset allocation at quarter-end was 28% fi xed i ncone,
67% equities (of which 56% was U. S. donestic equities
and 11% was international equities) and 5% alternative
assets. Total unannualized investnent return for the
Fund was 9.4% and net 7.4% after expenses of 0.06%
inflation of 0.8% and spending of 1.09%

I[temc on Page _29 presents quarterly activity for the
Short/Internmediate Term Fund. During the quarter, the
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Fund received net contributions of $40.9 mllion. It
earned $52.9 million in total return, incurred expenses
of $0.1 mllion and distributed $20.2 million to U T.
System conponent institutions. Total return on the Fund
was 3.9% for the quarter versus the Fund s performnce
benchmark of 2.8%

I[temd on Page _30 presents book and market val ue of
cash, fixed incone, equity and other securities held

in funds outside of internally managed investnent pools.
Total cash and equivalents consisting primarily of com
ponent operating funds held in the noney market fund
decreased from $602 mllion to $524 nmillion at quarter-
end. Asset values for the remai ning asset types were
fixed incone securities: $68.9 mllion; equities:

$22.5 mllion; and other assets of $5.0 mlli on.
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Summary Investment Report at November 30, 1996.--

PERVANENT UNVERSITY FUD
INVESTMENT SUWARY REPCRT
(¢ mllions)

FY95-96 FY96-97
Ful | Year 1st Qr

Begi nning Market Val ue 4,958.5 5,292.1

PUF Lands Receipts(z) 65. 7 23.9

I nvestnment [ ncone 253.6 68. 9

I nvestment Incone Distributed (253. 6) (68.9)

Real i zed Gains (Losses) 196. 8 45. 4

Change in Unrealized Gains (Losses) 71.1 395. 6

Endi ng Market Val ue 5,292.1 5,757.0
AUF | ncore

I nvestnent [ ncomne 253.6 68. 9

Surface Incone 4.8 1.1

Tot al 258. 4 70.0

Report prepared in accordance with Sec. 51.0032 of the Texas Education Code.

(1) Excl udes PUF Lands mneral and surface interests with estimted 6/30/96 val ues
of $410.1 mllion and $158.7 nillion, respectively.

(2) As of COctober 31, 1996: 817,158 acres under |ease; 515,672 producing
acres; 2,709 active leases; and 2,034 producing |eases.
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Summary TInvestment Report at November 30, 1996, --

LONG TERM FUND
SUMMARY REPORT
{6 mllions)

FY95-96 FYS56-97
Ful | Year 1st Qr
Begi nning Net Assets 1,558.8 1,712.1
Net Contributions 54.1 24. 7
| nvest ment Return 182.3 160. 8
Expenses (3.7) (1.1)
Distributions (Payout) (76.4) (19.5)
Distribution of Gain on
Participant Wthdrawal s (3.0) (0.1)
Endi ng Net Assets 1,712.1 1,876.9
Net Asset Value per Unit 3.097 4,211
No. of Units (End of Period) 439,352,911 445,668,754
Distribution Rate per Unit 0.175 0.04375

Report prepared in accordance with Sec. 51.0032 of the Texas Education Code.
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c. SHORT/INTERMEDTATE TERM FUND

Summary lovegsiment Report at November 30, 1996.

SHORT/INTERMEDIATE TERM FUND

SUMMARY REPORT
(3 millionsg)

FYS95-36
Full Year
Beginning Net Assets 1,12%.5
Het Contributions 21e.7
Investment Return 58.2
Expenses {(0.2)
Digtributions of Income {72.1)
Ending Net Assets 1,332.1

FY365-57

ist Qtr

1,332.1
40.9
52.9

{0.1)

(20.2)

1,405.6

Report prepared in accordance with Sec, 51.0032 of the Texas Education Code.
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ASSET TYPES

Cash & Equivaleats:
Beginning value 9/1/96
Increase/(Decrease)
Ending value 11/30/96

Debt Securities:
Beginning value 5/1/96
Increase/(Decresse)
Ending value 11/30:96

Equity Securtties.
Beginning value 9/1/96
Incremse/(Decresss)
Ending value 11/30/96

Othey:
Beginning waiue 9/1/96
Inirease/(Decress)
Ending value | 1730/9%

Repont prepared mn sccordance with Sec. 51.0032 of te Texas Educution Code

SEPARATELY INVESTED ASSETS

SUMMARY REPORT
(S thousands)
FUND TYPE
l CURRENT PURPOSE ENDOWMENT & ANNUITY & LIFE
DESIGNATED RESTRICTED SIMILAR FUNDS INCOME FUNDS AGENCY FUNDS OPERATING FUNDS TOTAL

BOOK  MARKET  BOOK  MARKET  BOOK  MARKET  BOOK MARKET BOQOK MARKET

BOOK  MARKET

BOOK MARKET
2672 2,637 2,637 35,259 35,259 196 39 561,432 602,416 602,416
(740} (1,377 (1377) {5,941) (5,941) (48) (48) 9.1 (77.840) (77,840)
1932 1952 1,200 1,260 0318 29,318 348 348 @1 ns 52457 524,576
10,545 7 4 34,878 34,660 7.844 7912 29,118 B2,438 82,215
48 - 7,041 7.976 s 246 (21,137 (14,718) (13,343)
10,503 T 1 )3 1 X TA% EREY TIo0 67,120 3
988 638 653 13,924 17,910 1,151 1,336 15,765 20,887
125 426 (445) 526 1,786 o 9 . 9] 1,565
1,113 V) 08 14,430 19.696 1,147 1.435 15,856 22,457
. 485 485 (423 (423) 5087 5,087 . 5,148 5,148
. 139 139 201y (201 am i - a1y (172)
y 624 624 (624) (624 4975 39716 y 2076 1976

Denils of individual seaets by account furnished upon request,



2.

U T. Board of Regents: Approval to Rescind |Investnment
Policy Statenents for the Pernmanent University Fund, Long

Ter m Fund, Short/Internmedi ate Term Fund, Operati ng Funds,

and Private Placenents and Adoption of New | nvest nment
Policy Statenents for the Permanent University Fund, Long

Term Fund, Short/Internedi ate Term Fund, Short Term Fund,

and Separately I nvested Endowrent, Trust, and O her
Account s. --Upon recomendati on of the Board of Directors
of The University of Texas |nvestnent Managenent Conpany
(UTIMCO), the U T. Board of Regents (1) rescinded the
Per manent University Fund, Long Term Fund, Short/

I ntermedi ate Term Fund, Operating Funds, and Private

Pl acenments I nvestnment Policy Statenents approved
February 8, 1996, and (2) adopted the foll ow ng new

| nvest nent Policy Statenents:

a. Per manent University Fund | nvest nment
Policy Statenent as set out on Pages 37 - 47

b. Long Term Fund I nvestnent Policy Statenent
as set out on Pages 48 - 58

C. Short/ I ntermedi ate Term Fund | nvest nent
Policy Statenent as set out on Pages 59 - 65

d. Short Term Fund I nvestnent Policy Statenent
as set out on Pages 66 - 71

e. Separately Invested Endownent, Trust, and
O her Accounts I nvestnent Policy Statenent
as set out on Pages 72 - 76.

Section 3(a) of the Investnent Managenent Services Agree-
ment dated March 1, 1996, between the Board of Regents

of The University of Texas System and The University of
Texas | nvestment Managenent Conpany provides that UTI MCO
shall review the investnent policies of the assets under
its managenent and recomend any anmendnents to such
policies for approval by the U T. Board of Regents.

On Cctober 11 and Decenber 20, 1996, the UTI MCO Board
adopt ed resol uti ons approvi ng new I nvestnent Policy
Statenents and recommending to the U T. Board of Regents
t he approval of these new Policy Statenents.
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The Policy Statenments contain guidelines for investnents
in approved asset classes. The rescission of the exist-
ing investnment policy statenents is necessary in order
to unify all policy elenments regardi ng approved asset
classes into a standard fund investnent policy statenent.
The standardi zation of the statements will increase

consi stency of policy across funds and i nprove the
nonitoring of conpliance with each fund’ s investnent

policy.

The Policy Statenments provide that the primary investnent
obj ective of the Permanent University Fund (PUF) and the
Long Term Fund (LTF) is to preserve the purchasi ng power
of Fund assets and annual distributions by earning an
average annual total return after inflation of 5.5% over
rolling ten-year periods or |onger. Secondary fund

obj ectives are to generate a Fund return in excess of

(a) the Policy Portfolio benchmarks and (b) in the case
of the LTF, the average nedian return of the universe of
col |l ege and university endowrents as reported annually
by Canbri dge Associ ates and NACUBO over rolling five-year
periods or longer. The Policy Portfolio benchmarks are
establ i shed by UTI MCO and are conprised of a blend of
asset class indices weighted to reflect Fund asset all o-
cation targets.

The Policy Statenents recognize that asset allocation is
the primary determ nant of investnent performance. Fund
assets nmay be allocated anong cash and cash equi val ents,
fixed incone investnents, and broadly defined equities
(including alternative assets) in order to achieve the
Fund’s primary investnent objective. The Policy State-
ments al so recognize that the Fund’'s 5.5%real return
objective for long-termfunds inply a high allocation

to broadly defined equities as high as 85% Fi xed
income investnments are limted to 50% and 25% for the
PUF and LTF, respectively.

The Policy Statenents for the Short/Internediate Term
Fund (S/1TF) and Short Term Fund restrict asset all o-
cation to fixed incone investnents only and attenpt to
control risk through restrictions on maturities and
credit quality. The Policy Statenents for Separately

| nvest ed Endowrent, Trust, and Ot her Accounts govern
those funds where the donative instrunent has restricted
t he investnent of funds.
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Each Policy Statenent del egates authority to UTIMCO to
establish specific asset allocation targets, ranges and
performance objectives for each asset class within the
broad asset allocation or other guidelines established
by the U. T. Board of Regents. The UTI MCO Board of
Directors has adopted the specific asset allocation
policies for the PUF, LTF, and S/ITF as set forth on
Pages 34 - 36.
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PERMANENT UNIVERSITY FUND

SPECIFIC ASSET ALLOCATION TARGETS, RANGES, AND PERFORMANCE

Cash and Equivalents

Equities
U. S. Common Stocks:
Med/Large Capitalization Stocks
Small Capitalization Stocks
sub-total

International Common Stocks:
Established Markets
Emerging Markets

sub-total

Total Common Stocks

Alternative Assets:
Liquid
liquid
Inflation Hedging
Total Alternative Assets

TOTAL EQUITIES

Fixed Income
U. S. (Domestic)
International
Bond (ex-U.S.)

TOTAL FIXED INCOME
TOTAL ASSETS

OBJECTIVES
Target Range
0% 0.0%-5.0%

30% 25%-35%
10% 5%-15%
40% 30%-50%
12% 5%-20%
3% 0%-10%
15% 5%-30%
55% 35%-80%
5% 0%- 5%
15% 10%-20%
5% 0%-5%
25% 10%-30%
80% 50%-85%
15% 15%-50%
5% 0%-5%
20% 15%-50%
100%

Performance
Objective

91 day T-Bill Ave. Yield

S&P 500 Index
Russell 2000 Index

FT Actuaries World (ex-U.S.)
MSCI-Emerging Mkts. Free

C.P.l. + 8%
S&P500 Index + 5%
C.P.l.+5%

Lehman Govt. Long Index
JPM Global Govt.

Achievement of these performance objectives is most appropriately evaluated over a full
market cycle of roughly five years. The rebalancing of Fund assets to achieve the target
allocations shall be subject to the objective of replicating prior year’s income.
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LONG TERM FUND

SPECIFIC ASSET ALLOCATION TARGETS, RANGES, AND PERFORMANCE

Cash and Equivalents

Equities
U. S. Common Stocks:
Med/Large Capitalization Stocks
Small Capitalization Stocks
sub-total

International Common Stocks:
Established Markets
Emerging Markets

sub-total

Total Common Stocks

Alternative Assets:
Liquid
liquid
Inflation Hedging
Total Alternative Assets

TOTAL EQUITIES

Fixed Income
U. S. (Domestic)
International
Bond (ex-U.S.)

TOTAL FIXED INCOME
TOTAL ASSETS

OBJECTIVES
Target Range
0% 0.0%-5.0%

30% 25%-35%
10% 5%-15%
40% 30%-50%
12% 5%-20%
3% 0%-10%
15% 5%-30%
55% 35%-80%
5% 0%- 5%
15% 10%-20%
5% 0%-5%
25% 10%-30%
80% 75%-85%
15% 15%-25%
5% 0%-5%
20% 15%-25%
100%

Performance
Objective

91 day T-Bill Ave. Yield

S&P 500 Index
Russell 2000 Index

FT Actuaries World (ex-U.S.)
MSCI-Emerging Mkts. Free

C.P.l. + 8%
S&P500 Index + 5%
C.P.l.+5%

Lehman Govt. Long Index
JPM Global Govt.

Achievement of these performance objectives is most appropriately evaluated over a full
market cycle of roughly five years. The rebalancing of Fund assets to achieve the target
allocations shall be subject to the funding of alternative assets.
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SHORT/INTERMEDIATE TERM FUND

SPECIFIC ASSET ALLOCATION TARGETS, RANGES, AND PERFORMANCE

OBJECTIVES
Performance
Target Range Objective
U.S. Treasuries 60% 0%-100% 1)
U.S. Government Agencies 40% 0%-80% @)
Mortgage Backed Securities 0% 0%-60%
STIF 0% 0%-40%
Corporate Cash Equivalents 0% 0%-40%
Repurchase Agreements 0% 0%-33%
TOTAL ASSETS 100%

(1) .1x M.L.91-day U.S. Treasury Bill Index +.1 x M.L. 6 mo. U.S. Treasury Bill Index +
3XM.L. 1-3yr. U.S. Treasury Index + .1 x M.L. 3-5 yr. U.S. Treasury Index

(2) .3xM.L.1-3yr. U.S. Federal Agencies Index +.1 x M.L. 3-5 yr. U.S. Federal Agencies
Index

Achievement of these performance objectives is most appropriately evaluated over a full
market cycle of roughly five years.

The specific asset allocation targets adopted by the UTIMCO Board of Directors for the PUF
and LTF continues the process initiated by the U. T. Board of Regents in 1995 to diversify
the Fund by reducing exposure to fixed income and U. S. domestic equities and increasing
the exposure to international and alternative asset classes.
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THE UNIVERSITY OF TEXAS SYSTEM
PERMANENT UNIVERSITY FUND
INVESTMENT POLICY STATEMENT

Purpose

The Permanent University Fund (the “Fund”) is a public endowment contributing to the
support of institutions of The University of Texas System (other than The University of
Texas-Pan American and The University of Texas at Brownsville) and institutions of The
Texas A&M University System (other than Texas A&M University--Corpus Christi, Texas
A&M International University, Texas A&M University--Kingsville, West Texas A&M
University, Texas A&M University--Commerce and Texas A&M University--Texarkana).

Fund Organization

The Permanent University Fund was established in the Texas Constitution of 1876 through
the appropriation of land grants previously given to The University of Texas at Austin plus
one million acres. The land grants to the Permanent University Fund were completed in 1883
with the contribution of an additional one million acres of land. Today, the Permanent
University Fund contains 2,109,190 acres of land (the “PUF Lands”) located in 24 counties
primarily in West Texas.

The 2.1 million acres comprising the PUF Lands produce two streams of income: a) mineral
income, primarily in the form of oil and gas royalties and b) surface income, in the form of
surface leases and easements. Under the Texas Constitution, mineral income, as a non-
renewable source of income, remains a non-distributable part of PUF corpus, and is invested
in securities. Surface income, as a renewable source of income, is distributed to the
Available University Fund, (the “AUF”) as received.

The Constitution prohibits the distribution and expenditure of mineral income contributed to
the Fund and the realized and unrealized gains earned from Fund investments. The
Constitution also requires the distribution of all PUF investment income to the AUF to be
expended for certain authorized purposes.

The expenditure of PUF income distributed to the AUF is subject to a prescribed order of
priority:

First, expenses incurred in the administration of PUF Lands and Investments. Resolutions
adopted by the U. T. Board of Regents (the “U. T. Board”) require that administrative
expenses of the PUF be restricted to a minimum consistent with prudent business judgment.
Second, following a 2/3rds and 1/3rd allocation of distributed PUF income (net of
administrative expenses) to the U. T. System and Texas A&M University System,
respectively, expenditures for debt service on PUF bonds. Article VII of the Texas
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Constitution authorizes the U. T. Board and the Texas A&M University System (the
“TAMUS Board”) to issue bonds payable from their respective interests in distributed PUF
income to finance permanent improvements and to refinance outstanding PUF obligations.
The Constitution limits the amount of bonds and notes secured by each System’s interest in
divisible PUF income to 20% and 10% of the book value of PUF investment securities,
respectively. Bond resolutions adopted by both Boards also prohibit the issuance of
additional PUF parity obligations unless the projected interest in PUF net income for each
System covers projected debt service at least 1.5 times.

Third, expenditures to fund a) excellence programs specifically at U. T. Austin and Texas
A&M University and b) the administration of the university systems.

The distribution of income and expenditures from the PUF to the AUF is depicted below in
Exhibit 1:

Exhibit 1

Permanent University Fund

West Texas Lands — Investments
(2.1 million acres)

Mineral Receipts

Surface Dividend and
Income Interest Income

Available University Fund

Less Divisible Expenditures

\J

2/3 to UT System 1/3 to A&M System
Payment of interest & principal Payment of interest & principal
on UT-issued PUF Bonds on A&M-issued PUF Bonds
The University of Texas at Austin Texas A&M University
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Fund Management

Avrticle VII of the Texas Constitution assigns fiduciary responsibility for managing and
investing the Fund to the U. T. Board. Article VIl authorizes the U. T. Board, subject to
procedures and restrictions it establishes, to invest the Fund in any kind of investments and in
amounts it considers appropriate, provided that it adheres to the prudent person investment
standard. This standard requires that the U. T. Board, in making investments, shall exercise
the judgment and care under the circumstances then prevailing which persons of ordinary
prudence, discretion and intelligence exercise in the management of their own affairs, not in
regard to speculation but in regard to the permanent disposition of their funds, considering
the probable income therefrom as well as the probable safety of their capital.

Ultimate fiduciary responsibility for the Fund rests with the Board. Section 66.08 of the
Texas Education Code authorizes the U. T. Board to delegate to its committees, officers or
employees of the U. T. System and other agents the authority to act for the U. T. Board in
investment of the PUF. The Fund shall be managed through The University of Texas
Investment Management Company ("UTIMCO") which shall a) recommend investment
policy for the Fund, b) determine specific asset allocation targets, ranges and performance
benchmarks consistent with Fund objectives, and ¢) monitor Fund performance against Fund
objectives. UTIMCO shall invest the Fund’s assets in conformity with investment policy.

Unaffiliated investment managers may be hired by UTIMCO to improve the Fund’s return
and risk characteristics. Such managers shall have complete investment discretion unless
restricted by the terms of their management contracts. Managers shall be monitored for
performance and adherence to investment disciplines.

Fund Administration

UTIMCO shall employ an administrative staff to ensure that all transaction and accounting
records are complete and prepared on a timely basis. Internal controls shall be emphasized so
as to provide for responsible separation of duties and adequacy of an audit trail. Custody of
Fund assets shall comply with applicable law and be structured so as to provide essential
safekeeping and trading efficiency.

Fund Investment Objectives

The primary investment objective shall be to preserve the purchasing power of Fund assets
and annual distributions by earning an average annual total return after inflation of 5.5% over
rolling ten-year periods or longer. The Fund’s success in meeting its objectives depends
upon its ability to generate high returns in periods of low inflation that will offset lower
returns generated in years when the capital markets underperform the rate of inflation.
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The secondary fund objective is to generate a fund return in excess of the Policy Portfolio
benchmark over rolling five-year periods or longer. The Policy Portfolio benchmark will be
established by UTIMCO and will be comprised of a blend of asset class indices weighted to
reflect Fund asset allocation policy targets.

The U. T. Board recognizes that achievement of Fund investment objectives is substantially
hindered by the inability to make distributions on a total return basis and current distribution
rates in excess of long-term equilibrium levels.

Asset Allocation

Asset allocation is the primary determinant of investment performance and subject to the
asset allocation ranges specified herein is the responsibility of UTIMCO. Specific asset
allocation targets may be changed from time to time based on the economic and investment
outlook.

Fund assets shall be allocated among the following broad asset classes based upon their
individual return/risk characteristics and relationships to other asset classes:

1. Cash Equivalents - are highly reliable in protecting the purchasing power of current
income streams but historically have not provided a reliable return in excess of
inflation. Cash equivalents provide good liquidity under both deflation and inflation
conditions.

2. Fixed Income Investments - offer the best protection for hedging against the threat of
deflation by providing a dependable and predictable source of Fund. Such bonds
should be high quality, and intermediate to long-term maturity with reasonable call
protection in order to ensure the generation of current income and preservation of
nominal capital even during periods of severe economic contraction.

3. Equities - provide both current income and growth of income, but their principal
purpose is to provide appreciation of the Fund. Historically, returns for equities have
been higher than for bonds over all extended periods. As such, equities represent the
best chance of preserving the purchasing power of the Fund.

4. Alternative Assets - generally consist of alternative liquid investments, alternative
illiquid investments, and inflation hedging assets. Alternative asset investments shall
be considered to be equities and expected to earn superior equity type returns over
extended periods. The advantages of alternative investments is that they enhance
long-term returns through investment in inefficient, complex markets. They offer
reduced volatility of Fund assets through their low correlation characteristics. The
disadvantages of this asset class are that they are illiquid, require higher and more
complex fees, and are dependent on the quality of external managers. In addition,
they possess a limited return history versus traditional stocks and bonds. The risk of
alternative investments shall be controlled with extensive due diligence and
diversification of investments.
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Alternative Marketable Investments -

These investments are broadly defined to include hedge funds, arbitrage and
special situation funds, high yield bonds, distressed obligations and other non-
traditional investment strategies whose underlying securities are traded on
public exchanges or are otherwise readily marketable. As such, they offer
faster drawdown of committed capital and earlier realization potential than
alternative "illiquid" investments. Alternative marketable investments may be
made through partnerships, but they will generally provide investors with
liquidity at least annually.

Alternative Illiquid Investments -

These investments are generally held through limited partnership interests.
They include private equity, buyout, mezzanine debt, and venture capital
investments that are privately held and which are not registered for sale on
public exchanges. In general, these investments require a commitment of
capital for extended periods of time with no liquidity.

Inflation Hedging Assets -

This category includes oil and gas interests, real estate, commodities, and
other assets whose current incomes and principal values generally increase as
inflation accelerates. These investments may be made through marketable
securities or illiquid investments.

Asset Allocation Policy

The asset allocation policy and ranges herein recognize that the Fund’s return/risk profile can
be enhanced by diversifying the Fund’s investments across different types of assets whose
returns are not closely correlated. The targets and ranges seek to protect the Fund against
both routine illiquidity in normal markets and extraordinary illiquidity during a period of
extended deflation.

The long-term asset allocation policy targets for the Fund recognizes that the 5.5% real return
objective implies a high allocation to broadly defined equities, including domestic,
international stocks, and alternative asset investments of 50% to 90%. The allocation to
Fixed Income should not exceed 50% of the Fund.

The Board delegates authority to UTIMCO to establish specific asset allocation targets and
ranges within the broad policy guidelines described above. UTIMCO may establish specific
asset allocation targets and ranges for large and small capitalization U. S. stocks, established
and emerging market international stocks, marketable and illiquid alternative asset
investments, and other asset classes as well as the specific performance objectives for each
asset class. Specific asset allocation policies shall be decided by UTIMCO and reported to
the Board.
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Performance Measurement

The investment performance of the Fund will be measured by an unaffiliated organization,
with recognized expertise in this field and reporting responsibility to the UTIMCO Board,
and compared against the stated investment objectives of the Fund. Such measurement will
occur at least annually, and evaluate the results of the total Fund, major classes of investment
assets, and individual portfolios.

Investment Guidelines
The Fund must be invested at all times in strict compliance with applicable law. The primary
and constant standard for making investment decisions is the "Prudent Person Rule."

Investment guidelines include the following:

General

. All investments will be U. S. dollar denominated assets unless held by an internal or
external portfolio manager with discretion to invest in foreign currency denominated
securities.

. Investment policies of any unaffiliated liquid investment fund must be reviewed and

approved by the chief investment officer prior to investment of Fund assets in such
liquid investment fund.

. No securities may be purchased or held which would jeopardize the Fund’s tax-
exempt status.

. No investment strategy or program may purchase securities on margin or use leverage
unless specifically authorized by the UTIMCO Board.

. No investment strategy or program employing short sales may be made unless
specifically authorized by the UTIMCO Board.

. The Fund may utilize Derivative Securities to simulate the purchase or sale of an

underlying market index while retaining a cash balance for fund management
purposes, to facilitate trading, to reduce transaction costs, or to seek higher
investment returns when a Derivative Security is priced more attractively than the
underlying security or index or to hedge risks associated with Fund investments.
Such Derivative Securities shall be defined to be those instruments whose value is
derived, in whole or part, from the value of any one or more underlying assets, or
index of assets (such as stocks, bonds, commodities, interest rates, and currencies)
and evidenced by forward, futures, swap, cap, floor, option, and other applicable
contracts. The Fund may enter into Derivative Security contracts provided that no
more than 5% of Fund assets are required as a margin deposit for such contracts.
Additionally, the Fund’s investments in warrants shall not exceed more than 5% of
the Fund’s net assets or 2% with respect to warrants not listed on the New York or
American Stock Exchanges. Under no circumstances may Derivative Securities be
used for speculative purposes, to leverage the Fund’s net assets or to otherwise
increase the risk of the Fund above the level appropriate for the Fund if Derivative
Securities were not being utilized.
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UTIMCO shall attempt to minimize the risk of an imperfect correlation between the
change in market value of the securities held by the Fund and the prices of Derivative
Security investments by investing in only those contracts whose behavior is expected
to resemble that of the Fund’s underlying securities. UTIMCO also shall attempt to
minimize the risk of an illiquid secondary market for a Derivative Security contract
and the resulting inability to close a position prior to its maturity date by entering into
such transactions on an exchange with an active and liquid secondary market.
Derivative Securities purchased or sold over the counter may not represent more than
15% of the net assets of the Fund.

In the event that there are no Derivative Securities traded on a particular market index
such as MSCI EAFE, the Fund may utilize a composite of other Derivative Security
contracts to simulate the performance of such index. UTIMCO shall attempt to
reduce any tracking error from the low correlation of the selected Derivative
Securities with its index by investing in contracts whose behavior is expected to
resemble that of the underlying securities.

UTIMCO shall minimize the risk that a party will default on its payment obligation
under a Derivative Security agreement by entering into agreements that mark to
market no less frequently than monthly and where the counterparty is an investment
grade credit. UTIMCO also shall attempt to mitigate the risk that the Fund will not be
able to meet its obligation to the counterparty by investing the Fund in the specific
asset for which it is obligated to pay a return or by holding adequate short-term
investments.

The Fund may be invested in foreign currency forward and foreign currency futures
contracts in order to maintain the same currency exposure as its respective index or to
protect against anticipated adverse changes in exchange rates between foreign
currencies and the U. S. dollar.

Cash and Cash Equivalents

Holdings of cash and cash equivalents may include internal short term pooled investment
funds managed by UTIMCO.

Unaffiliated liquid investment funds must be approved by the chief investment
officer.

Deposits of the Texas State Treasury.

Commercial paper must be rated in the two highest quality classes by Moody’s
Investors Service, Inc. (P1 or P2) or Standard & Poor’s Corporation (Al or A2).
Negotiable certificates of deposit must be with a bank that is associated with a
holding company meeting the commercial paper rating criteria specified above or that
has a certificate of deposit rating of 1 or better by Duff & Phelps.

Bankers’ Acceptances must be guaranteed by an accepting bank with a minimum
certificate of deposit rating of 1 by Duff & Phelps.
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Repurchase Agreements and Reverse Repurchase Agreements must be with a
domestic dealer selected by the Federal Reserve as a primary dealer in U. S. Treasury
securities; or a bank that is associated with a holding company meeting the
commercial paper rating criteria specified above or that has a certificate of deposit
rating of 1 or better by Duff & Phelps.

Fixed Income

Holdings of domestic fixed income securities shall be limited to those securities a) issued by
or fully guaranteed by the U. S. Treasury, U. S. Government-Sponsored Enterprises, or U. S.
Government Agencies and b) issued by corporations and municipalities . Within this overall
limitation :

Not less than 50 % of the market value of domestic fixed income securities shall be
invested in securities issued by or fully guaranteed by the U. S. Treasury, U. S.
Government-Sponsored Enterprises, or U. S. Government Agencies.

Not more than 50% of the market value of domestic fixed income securities may be
invested in corporate and municipal bonds of a single issuer provided that such bonds, at
the time of purchase are a) rated, not less than Baa or BBB, or the equivalent, by any two
nationally-recognized rating services, such as Moody’s Investors Service, Standard &
Poor’s Corporation, Fitch Investors Service; or b) in the event that a corporate bond is not
rated, it is determined by UTIMCQ’s investment staff to be at least equal in credit quality
and liquidity to the above mentioned ratings.

The weighted average maturity of the domestic fixed income portfolio shall be not less
than ten years unless approved in advance by the UTIMCO Board.

Not more than 25% of the Fund’s fixed income portfolio may be invested in non-U. S.
dollar bonds. International currency exposure may be hedged or unhedged at UTIMCQO’s
discretion. Not more than 15% of the Fund’s fixed income portfolio may be invested in
bonds denominated in any one of the following currencies: Japanese Yen, German Mark,
British Pound. Not more than 5% may be invested in bonds denominated in any other
currency. Non-dollar bond investments shall be restricted to bonds rated Aa or better.

These guidelines shall not require the sale of any fixed income investments prior to their
scheduled maturities unless the credit quality of the fixed income portfolio shall decline
below Aa2.
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Equities

e The Fund shall:

- hold no more than 25% of its equity securities in any one industry or
industries (as defined by the standard industry classification code and
supplemented by other reliable data sources) at market

- hold no more than 5% of its equity securities in the securities of one
corporation at market unless authorized by the chief investment
officer.

Alternative Assets

Investments in alternative assets may be made through management contracts with
unaffiliated organizations (including but not limited to limited partnerships, trusts, and joint
ventures) so long as such organizations:

e possess specialized investment skills

»  possess full investment discretion subject to the management agreement

* are managed by principals with a demonstrated record of accomplishment
and performance in the investment strategy being undertaken

» align the interests of the investor group with the management as closely
as possible

» charge fees and performance compensation which do not exceed prevailing industry
norms at the time the terms are negotiated.

Investments in alternative assets also may be made directly by UTIMCO in co-investment
transactions sponsored by and invested in by a management firm or partnership in which the
Fund has invested prior to the co-investment or in transactions sponsored by investment firms
well-known to UTIMCO management, provided that such direct investments shall not exceed
25% of the market value of the alternative assets portfolio at the time of the direct
investment.

Members of UTIMCO management, with the approval of the UTIMCO Board, may serve as
directors of companies in which UTIMCO has directly invested Fund assets. In such event,
any and all compensation paid to UTIMCO management for their services as directors shall
be endorsed over to UTIMCO and applied against UTIMCO management fees. Furthermore,
UTIMCO Board approval of UTIMCO management’s service as a director of an investee
company shall be conditioned upon the extension of UTIMCQ’s Directors and Officers
Insurance Policy coverage to UTIMCO management’s service as a director of an investee
company.
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Fund Distributions
The Fund shall balance the needs and interests of present beneficiaries with those of the
future. Fund spending policy objectives shall be to:

a) provide a predictable, stable stream of distributions over time

b) ensure that the inflation adjusted value of distributions is maintained over
the long-term

¢) ensure that the inflation adjusted value of Fund assets after distributions is
maintained over the long-term.

The goal is for the Fund’s average spending rate over time not to exceed the Fund’s average
annual investment return after inflation in order to preserve the purchasing power of Fund
distributions and underlying assets.

The Texas Constitution requires that all dividends, interest and other income earned from
Fund investments be distributed to the AUF. At the same time, the Constitution prohibits the
distribution of mineral income contributed to the Fund and any realized and unrealized gains
earned on such contributions.

UTIMCO shall be responsible for the establishment of the Fund’s asset allocation so as to
produce an annual income distribution that balances the needs of current beneficiaries with
those of future beneficiaries. The Board explicitly recognizes that the generation of income
under the Constitutional provisions governing the Fund is highly dependent upon the level of
interest rates over which the UTIMCO Board has no control. It also recognizes that the
distribution rate as a percentage of the Fund’s assets is above average and that the
maintenance of current levels of distributed income reduces the UTIMCO Board’s ability to
grow income over time.

Fund Accounting

The fiscal year of the Fund shall begin on September 1st and end on August 31st. Market
value of the Fund shall be maintained on an accrual basis in compliance with Financial
Accounting Standards Board Statements, Government Accounting Standards Board
Statements, industry guidelines, and state statutes, whichever is applicable. Significant asset
write-offs or write-downs shall be approved by the chief investment officer and reported to
the UTIMCO Board.

Valuation of Assets

As of the close of business on the last business day of each month, UTIMCO shall determine
the fair market value of all Fund net assets. Such valuation of Fund assets shall be based on
the bank trust custody agreement in effect at the date of valuation. Valuation of alternative
assets shall be determined in accordance with the UTIMCO Valuation Criteria for Alternative
Assets.

The fair market value of the Fund’s net assets shall include all related receivables and
payables of the Fund on the valuation. Such valuation shall be final and conclusive.
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Securities Lending

The Fund may participate in a securities lending contract with a bank or nonbank security
lending agent for either short-term or long-term purposes of realizing additional income.
Loans of securities by the Fund shall be collateralized by cash, letters of credit or securities
issued or guaranteed by the U. S. Government or its agencies. The collateral will equal at
least 100% of the current market value of the loaned securities. The contract shall state
acceptable collateral for securities loaned, duties of the borrower, delivery of loaned
securities and collateral, acceptable investment of collateral and indemnification provisions.
The contract may include other provisions as appropriate. The securities lending program
will be evaluated from time to time as deemed necessary by the UTIMCO Board. Monthly
reports issued by the agent shall be reviewed by UTIMCO to insure compliance with contract
provisions.

Investor Responsibility

As a shareholder, the Fund has the right to a voice in corporate affairs consistent with those
of any shareholder. These include the right and obligation to vote proxies in a manner
consistent with the unique role and mission of higher education as well as for the economic
benefit of the Fund. Notwithstanding the above, the UTIMCO Board shall discharge its
fiduciary duties with respect to the Fund solely in the interest of Fund unitholders and shall
not invest the Fund so as to achieve temporal benefits for any purpose including use of its
economic power to advance social or political purposes.

Amendment of Policy Statement
The Board of Regents reserves the right to amend the Investment Policy Statement as it
deems necessary or advisable.

Effective Date
The effective date of this policy shall be February 6, 1997.
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THE UNIVERSITY OF TEXAS SYSTEM
LONG TERM FUND
INVESTMENT POLICY STATEMENT

Purpose

The Long Term Fund (the "Fund"), succeeded the Common Trust Fund in February, 1995,
and was established by the Board of Regents of The University of Texas System (the
"Board") as a pooled fund for the collective investment of private endowments and other
long-term funds supporting various programs of The University of Texas System. The Fund
provides for greater diversification of investments than what might be possible if each
account were managed separately.

Fund Organization

The Fund is organized as a mutual fund in which each eligible account purchases and
redeems Fund units as provided herein. The ownership of Fund assets shall at all times be
vested in the Board. Such assets shall be deemed to be held by the Board, as a fiduciary,
regardless of the name in which the assets may be registered.

Fund Management

Ultimate fiduciary responsibility for the Fund rests with the Board. Section 163 of the
Property Code authorizes the U. T. Board to delegate to its committees, officers or employees
of the U. T. System and other agents the authority to act for the U. T. Board in the investment
of the Fund. The Fund shall be governed through The University of Texas Investment
Management Company ("UTIMCQO") which shall a) recommend investment policy for the
Fund, b) determine specific asset allocation targets, ranges, and performance benchmarks
consistent with Fund objectives, and ¢) monitor Fund performance against Fund objectives.
UTIMCO shall invest the Fund assets in conformity with investment policy.

Unaffiliated investment managers may be hired by UTIMCO to improve the Fund’s return
and risk characteristics. Such managers shall have complete investment discretion unless
restricted by the terms of their management contracts. Managers shall be monitored for
performance and adherence to investment disciplines.

Fund Administration

UTIMCO shall employ an administrative staff to ensure that all transaction and accounting
records are complete and prepared on a timely basis. Internal controls shall be emphasized so
as to provide for responsible separation of duties and adequacy of an audit trail. Custody of
Fund assets shall comply with applicable law and be structured so as to provide essential
safekeeping and trading efficiency.

49



Funds Eligible to Purchase Fund Units
No fund shall be eligible to purchase units of the Fund unless it is under the sole control, with
full discretion as to investments, by the Board and/or UTIMCO.

Any fund whose governing instrument contains provisions which conflict with this Policy
Statement, whether initially or as a result of amendments to either document, shall not be
eligible to purchase or hold units of the Fund.

The funds of a foundation which is structured as a supporting organization described in
Section 509(a) of the Internal Revenue Code of 1986, which supports the activities of the
U. T. System and its component institutions, may purchase units in the Fund provided that:

A. the purchase of Fund units by foundation funds is approved by the chief

investment officer

all members of the foundation's governing board are also members of the Board

the foundation has the same fiscal year as the Fund

a contract between the Board and the foundation has been executed authorizing

investment of foundation funds in the Fund

E. no officer of such foundation, other than members of the Board, the Chancellor,
the chief investment officer or his or her delegate shall have any control over the
management of the Fund other than to request purchase and redemption of Fund
units.

COow

Fund Investment Objectives

The primary investment objective shall be to preserve the purchasing power of Fund assets
and annual distributions by earning an average annual total return after inflation of 5.5% over
rolling ten year periods or longer. The Fund’s success in meeting its objectives depends upon
its ability to generate high returns in periods of low inflation that will offset lower returns
generated in years when the capital markets underperform the rate of inflation.

The secondary fund objectives are to generate a fund return in excess of the Policy Portfolio
benchmark and the average median return of the universe of the college and university
endowments as reported annually by Cambridge Associates and NACUBO over rolling five-
year periods or longer. The Policy Portfolio benchmark will be established by UTIMCO and
will be comprised of a blend of asset class indices weighted to reflect Fund’s asset allocation
policy targets.

Asset Allocation

Asset allocation is the primary determinant of investment performance and, subject to the
asset allocation ranges specified herein, is the responsibility of UTIMCO. Specific asset
allocation targets may be changed from time to time based on the economic and investment
outlook.
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Fund assets shall be allocated among the following broad asset classes based upon their
individual return/risk characteristics and relationships to other asset classes:

1.

3.

Cash Equivalents - are highly reliable in protecting the purchasing power of current
income streams but historically have not provided a reliable return in excess of
inflation. Cash equivalents provide good liquidity under both deflation and inflation
conditions.

Fixed Income Investments - offer the best protection for hedging against the threat of
deflation by providing a dependable and predictable source of Fund income. Such
bonds should be high quality, and intermediate to long-term duration with reasonable
call protection in order to ensure the generation of current income and preservation of
nominal capital even during periods of severe economic contraction.

Equities - provide both current income and growth of income, but their principal
purpose is to provide appreciation of the Fund. Historically, returns for equities have
been higher than for bonds over all extended periods. Therefore, equities represent
the best chance of preserving the purchasing power of the Fund.

Alternative Assets - generally consist of alternative liquid investments, alternative
illiquid investments, and inflation hedging assets. Alternative asset investments shall
be considered to be equities and expected to earn superior equity type returns over
extended periods. The advantages of alternative investments is that they enhance
long-term returns through investment in inefficient, complex markets. They offer
reduced volatility of Fund asset values through their low correlation characteristics.
The disadvantages of this asset class are that they are illiquid, require higher and more
complex fees, and are dependent on the quality of external managers. In addition,
they possess a limited return history versus traditional stocks and bonds. The risk of
alternative investments shall be controlled with extensive due diligence and
diversification of investments.

Alternative Marketable Investments -

These investments are broadly defined to include hedge funds, arbitrage and
special situation funds, high yield bonds, distressed obligations and other non-
traditional investment strategies whose underlying securities are traded on
public exchanges or are otherwise readily marketable. As such, they offer
faster drawdown of committed capital and earlier realization potential than
alternative "illiquid" investments. Alternative marketable investments may be
made through partnerships, but they will generally provide investors with
liquidity at least annually.
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Alternative Illiquid Investments -

These investments are generally held through limited partnership interests.
They include private equity, buyout, mezzanine debt, and venture capital
investments that are privately held and which are not registered for sale on
public exchanges. In general, these investments require a commitment of
capital for extended periods of time with no liquidity.

Inflation Hedging Assets -

This category includes oil and gas interests, real estate, commodities, and
other assets whose current incomes and principal values generally increase as
inflation accelerates. These investments may be made through marketable
securities or illiquid investments.

Asset Allocation Policy

The asset allocation policy and ranges herein recognize that the Fund’s return/risk profile can
be enhanced by diversifying the Fund’s investments across different types of assets whose
returns are not closely correlated. The targets and ranges seek to protect the Fund against
both routine illiquidity in normal markets and extraordinary illiquidity during a period of
extended deflation.

The long-term asset allocation policy targets for the Fund recognize that the 5.5% real return
objective implies a high allocation to broadly defined equities, including domestic,
international stocks, and alternative asset investments, of 70% to 90%. The allocation to
Fixed Income should not exceed 30% of the Fund.

The Board delegates authority to UTIMCO to establish specific asset allocation targets and
ranges within the broad policy guidelines described above. UTIMCO may establish specific
asset allocation targets and ranges for large and small capitalization U. S. stocks, established
and emerging market international stocks, marketable and illiquid alternative asset
investments, and other asset classes as well as the specific performance objectives for each
asset class. Specific asset allocation policies shall be decided by UTIMCO and reported to
the Board.

Performance Measurement

The investment performance of the Fund will be measured by an unaffiliated organization,
with recognized expertise in this field and reporting responsibility to the UTIMCO Board,
and compared against the stated investment objectives of the Fund. Such measurement will
occur at least annually, and evaluate the results of the total Fund, major classes of investment
assets, and individual portfolios.
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Investment Guidelines
The Fund must be invested at all times in strict compliance with applicable law. The primary
and constant standard for making investment decisions is the "Prudent Person Rule."

Investment guidelines include the following:

General

. All investments will be U. S. dollar denominated assets unless held by an internal or
external portfolio manager with discretion to invest in foreign currency denominated
securities.

. Investment policies of any unaffiliated liquid investment fund must be reviewed and

approved by the chief investment officer prior to investment of Fund assets in such
liquid investment fund.

. No securities may be purchased or held which would jeopardize the Fund’s tax-
exempt status.

. No investment strategy or program may purchase securities on margin or use leverage
unless specifically authorized by the UTIMCO Board.

. No investment strategy or program employing short sales may be made unless
specifically authorized by the UTIMCO Board.

. The Fund may utilize Derivative Securities to simulate the purchase or sale of an

underlying market index while retaining a cash balance for fund management
purposes, to facilitate trading, to reduce transaction costs, or to seek higher
investment returns when a Derivative Security is priced more attractively than the
underlying security or index or to hedge risks associated with Fund investments.
Such Derivative Securities shall be defined to be those instruments whose value is
derived, in whole or part, from the value of any one or more underlying assets, or
index of assets (such as stocks, bonds, commodities, interest rates, and currencies)
and evidenced by forward, futures, swap, cap, floor, option, and other applicable
contracts. The Fund may enter into Derivative Security contracts provided that no
more than 5% of Fund assets are required as a margin deposit for such contracts.
Additionally, the Fund’s investments in warrants shall not exceed more than 5% of
the Fund’s net assets or 2% with respect to warrants not listed on the New York or
American Stock Exchanges. Under no circumstances may Derivative Securities be
used for speculative purposes, to leverage the Fund’s net assets or to otherwise
increase the risk of the Fund above the level appropriate for the Fund if Derivative
Securities were not being utilized.

UTIMCO shall attempt to minimize the risk of an imperfect correlation between the
change in market value of the securities held by the Fund and the prices of Derivative
Security investments by investing in only those contracts whose behavior is expected
to resemble that of the Fund’s underlying securities. UTIMCO also shall attempt to
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minimize the risk of an illiquid secondary market for a Derivative Security contract
and the resulting inability to close a position prior to its maturity date by entering into
such transactions on an exchange with an active and liquid secondary market.
Derivative Securities purchased or sold over the counter may not represent more than
15% of the net assets of the Fund.

In the event that there are no Derivative Securities traded on a particular market index
such as MSCI EAFE, the Fund may utilize a composite of other Derivative Security
contracts to simulate the performance of such index. UTIMCO shall attempt to
reduce any tracking error from the low correlation of the selected Derivative
Securities with its index by investing in contracts whose behavior is expected to
resemble that of the underlying securities.

UTIMCO shall minimize the risk that a party will default on its payment obligation
under a Derivative Security agreement by entering into agreements that mark to
market no less frequently than monthly and where the counterparty is an investment
grade credit. UTIMCO also shall attempt to mitigate the risk that the Fund will not be
able to meet its obligation to the counterparty by investing the Fund in the specific
asset for which it is obligated to pay a return or by holding adequate short-term
investments.

The Fund may be invested in foreign currency forward and foreign currency futures
contracts in order to maintain the same currency exposure as its respective index or to
protect against anticipated adverse changes in exchange rates between foreign
currencies and the U. S. dollar.

Cash and Cash Equivalents

Holdings of cash and cash equivalents may include internal short term pooled investment
funds managed by UTIMCO.

Unaffiliated liquid investment funds must be approved by the chief investment
officer.

Commercial paper must be rated in the two highest quality classes by Moody’s
Investors Service, Inc. (P1 or P2) or Standard & Poor’s Corporation (Al or A2).
Negotiable certificates of deposit must be with a bank that is associated with a
holding company meeting the commercial paper rating criteria specified above or that
has a certificate of deposit rating of 1 or better by Duff & Phelps.

Bankers’ Acceptances must be guaranteed by an accepting bank with a minimum
certificate of deposit rating of 1 by Duff & Phelps.

Repurchase Agreements and Reverse Repurchase Agreements must be with a
domestic dealer selected by the Federal Reserve as a primary dealer in U. S. Treasury
securities; or a bank that is associated with a holding company meeting the
commercial paper rating criteria specified above or that has a certificate of deposit
rating of 1 or better by Duff & Phelps.
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Fixed Income

Holdings of domestic fixed income securities shall be limited to those securities a) issued by
or fully guaranteed by the U. S. Treasury, U. S. Government-Sponsored Enterprises, or U. S.
Government Agencies, and b) issued by corporations and municipalities. Within this overall
limitation:

Not less than 85% of the market value of domestic fixed income securities shall be
invested in direct obligations of the U. S. Treasury.

Not more than 5% of the market value of domestic fixed income securities may be
invested in corporate and municipal bonds of a single issuer provided that such bonds, at
the time of purchase, are a) rated, not less than Baa or BBB, or the equivalent, by any two
nationally-recognized rating services, such as Moody’s Investors Service, Standard &
Poor’s Corporation, Fitch Investors Service; or b) in the event that a corporate bond is not
rated, it is determined by UTIMCQ’s investment staff to be at least equal in credit quality
and liquidity to the above mentioned ratings.

The duration of the domestic fixed income portfolio shall be not less than four years
unless approved in advance by the UTIMCO Board.

Not more than 25% of the Fund’s fixed income portfolio may be invested in non- U. S.
dollar bonds. International currency exposure may be hedged or unhedged at UTIMCQO’s
discretion. Not more than 15% of the Fund’s fixed income portfolio may be invested in
bonds denominated in any one of the following currencies: Japanese Yen, German Mark,
British Pound. Not more than 5% may be invested in bonds denominated in any other
currency. Non-dollar bond investments shall be restricted to bonds rated Aa or better.

Equities

The Fund shall:

A. hold no more than 25% of its equity securities in any one industry
or industries (as defined by the standard industry classification
code and supplemented by other reliable data sources) at market

B. hold no more than 5% of its equity securities in the securities of
one corporation at market unless authorized by the chief
investment officer.

55



Alternative Assets

Investments in alternative assets may be made through management contracts with
unaffiliated organizations (including but not limited to limited partnerships, trusts, and joint
ventures) so long as such organizations:

1. possess specialized investment skills
II. possess full investment discretion subject to the management
agreement
IV.  are managed by principals with a demonstrated record of
accomplishment and performance in the investment strategy being
undertaken
V. align the interests of the investor group with the management as
closely as possible
VI.  charge fees and performance compensation which do not exceed prevailing industry
norms at the time the terms are negotiated.

Investments in alternative assets also may be made directly by UTIMCO in co-investment
transactions sponsored by and invested in by a management firm or partnership in which the
Fund has invested prior to the co-investment or in transactions sponsored by investment firms
well known to UTIMCO management, provided that such direct investments shall not exceed
25% of the market value of the alternative assets portfolio at the time of the direct
investment.

Members of UTIMCO management, with the approval of the UTIMCO Board, may serve as
directors of companies in which UTIMCO has directly invested Fund assets. In such event,
any and all compensation paid to UTIMCO management for their services as directors shall
be endorsed over to UTIMCO and applied against UTIMCO management fees. Furthermore,
UTIMCO Board approval of UTIMCO management’s service as a director of an investee
company shall be conditioned upon the extension of UTIMCQ’s Directors and Officers
Insurance Policy coverage to UTIMCO management’s service as a director of an investee
company.

Fund Distributions
The Fund shall balance the needs and interests of present beneficiaries with those of the
future. Fund spending policy objectives shall be to:

a) provide a predictable, stable stream of distributions over time

b) ensure that the inflation adjusted value of distributions is maintained over
the long-term

c) ensure that the inflation adjusted value of Fund assets after distributions is
maintained over the long-term.
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The goal is for the Fund’s average spending rate over time not to exceed the Fund’s average
annual investment return after inflation in order to preserve the purchasing power of Fund
distributions and underlying assets.

Pursuant to the Uniform Management of Institutional Funds Act, a governing board may
distribute, for the uses and purposes for which the fund is established, the net realized
appreciation in the fair market value of the assets of an endowment fund over the historic
dollar value of the fund to the extent prudent under the standard provided by the Act. In
addition, income may be distributed for the purposes associated with the
endowments/foundations.

UTIMCO shall be responsible for establishing the Fund’s distribution percentage and
determining the equivalent per unit rate for any given year. Unless otherwise established by
UTIMCO and approved by the Board or prohibited by the Act, fund distributions shall be
based on the following criteria:

e Stepl
The annual unit distribution amount (currently $0.175 per unit) shall remain constant until
this per unit amount is less than or equal to a distribution percentage of 4.5% calculated
as follows:
a) Using the most recent August 31st year-end, determine an average unit market value
using the trailing 12 quarters including the year-end selected
b) Using the most recent August 31st year-end, determine an average per unit
distribution amount using the trailing 12 quarters including the year end selected
c) Divide step b) by step a) to determine the distribution percentage. If this result is less
than or equal to 4.5%, the distribution amount per unit for the next fiscal year shall be
established as provided in step 2.

e Step2

A Increase the prior year’s per unit distribution amount by the average inflation rate
(C.P.1.) for the past three years. This is the per unit distribution amount for the
next fiscal year beginning with the fiscal year immediately following the date of
the distribution recommendation by the UTIMCO Board.

B. If the inflationary increase in Step 2 results in a distribution rate below 3.5%, the
UTIMCO Board, at its sole discretion, may grant an increase in the distribution
amount as long as such increase does not result in a distribution rate of more than
4.5%.

C. If the distribution rate exceeds 5.5%, the UTIMCO Board at its sole discretion,
may reduce the per unit distribution amount.

Distributions from the Fund to the unitholders shall be made quarterly as soon as practicable
on or after the last day of November, February, May, and August of each fiscal year.
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Fund Accounting

The fiscal year of the Fund shall begin on September 1st and end on August 31st. Market
value of the Fund shall be maintained on an accrual basis in compliance with Financial
Accounting Standards Board Statements, Government Accounting Standards Board
Statements, or industry guidelines, whichever is applicable. Significant asset write-offs or
write-downs shall be approved by the chief investment officer and reported to the UTIMCO
Board.

Valuation of Assets

As of the close of business on the last business day of each month, UTIMCO shall determine
the fair market value of all Fund net assets and the net asset value per unit of the Fund. Such
valuation of Fund assets shall be based on the bank trust custody agreement in effect at the
date of valuation. Valuation of alternative assets shall be determined in accordance with the
UTIMCO Valuation Criteria for Alternative Assets.

The fair market value of the Fund’s net assets shall include all related receivables and
payables of the Fund on the valuation date and the value of each unit thereof shall be its
proportionate part of such net value. Such valuation shall be final and conclusive.

Purchase of Fund Units

Purchase of Fund units may be made on any quarterly purchase date (September 1, December
1, March 1, and June 1 of each fiscal year or the first business day subsequent thereto) upon
payment of cash to the Fund or contribution of assets approved by the chief investment
officer, at the net asset value per unit of the Fund as of the most recent quarterly valuation
date.

In order to permit complete investment of funds and to avoid fractional units, any purchase
amount will be assigned a whole number of units in the Fund based on the appropriate per
unit value of the Fund. Any fractional amount of purchase funds which exceeds the market
value of the units assigned will be transferred to the Fund but no units shall be issued. Each
fund whose monies are invested in the Fund shall own an undivided interest in the Fund in
the proportion that the number of units invested therein bears to the total number of all units
comprising the Fund.

Redemption of Fund Units

Redemption of Units shall be paid in cash as soon as practicable after the quarterly valuation
date of the Fund. If the withdrawal is greater than $10 million, advance notice of 30 business
days shall be required prior to the quarterly valuation date. If the withdrawal is for less than
$10 million, advance notice of five business days shall be required prior to the quarterly
valuation date. If the aggregate amount of redemptions requested on any redemption date is
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equal to or greater than 10% of the Fund’s net asset value, the Board may redeem the
requested units in installments and on a pro-rata basis over a reasonable period of time that
takes into consideration the best interests of all Fund unitholders. Withdrawals from the
Fund shall be at the market value price per unit determined for the period of the withdrawal
except as follows: withdrawals to correct administrative errors shall be calculated at the per
unit value at the time the error occurred. To be considered an administrative error, the
contribution shall have been invested in the Fund for a period less than or equal to one year
determined from the date of the contribution to the Fund. This provision does not apply to
transfer of units between endowment unitholders.

Securities Lending

The Fund may participate in a securities lending contract with a bank or nonbank security
lending agent for either short-term or long-term purposes of realizing additional income.
Loans of securities by the Fund shall be collateralized by cash, letters of credit, or securities
issued or guaranteed by the U. S. Government or its agencies. The collateral will equal at
least 100% of the current market value of the loaned securities. The contract shall state
acceptable collateral for securities loaned, duties of the borrower, delivery of loaned
securities and collateral, acceptable investment of collateral and indemnification provisions.
The contract may include other provisions as appropriate. The securities lending program
will be evaluated from time-to-time as deemed necessary by the UTIMCO Board. Monthly
reports issued by the agent shall be reviewed by UTIMCO to insure compliance with contract
provisions.

Investor Responsibility

As a shareholder, the Fund has the right to a voice in corporate affairs consistent with those
of any shareholder. These include the right and obligation to vote proxies in a manner
consistent with the unique role and mission of higher education as well as for the economic
benefit of the Fund. Notwithstanding the above, the UTIMCO Board shall discharge its
fiduciary duties with respect to the Fund solely in the interest of Fund unitholders and shall
not invest the Fund so as to achieve temporal benefits for any purpose including use of its
economic power to advance social or political purposes.

Amendment of Policy Statement
The Board of Regents reserves the right to amend the Investment Policy Statement as it
deems necessary or advisable.

Effective Date
The effective date of this policy shall be February 6, 1997.
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THE UNIVERSITY OF TEXAS SYSTEM
SHORT/INTERMEDIATE TERM FUND
INVESTMENT POLICY STATEMENT

Purpose

The Short/Intermediate Term Fund (the "Fund"), was established by the Board of Regents of
The University of Texas System (the "U. T. Board") as a pooled fund for the collective
investment of operating funds and other short and intermediate term funds held by U. T.
System component institutions and System Administration with an investment horizon
greater than one year.

Fund Organization

The Fund is organized as a mutual fund in which each eligible account purchases and
redeems Fund units as provided herein. The ownership of Fund assets shall at all times be
vested in the Board. Such assets shall be deemed to be held by the Board, as a fiduciary,
regardless of the name in which the assets may be registered.

Fund Management

Ultimate fiduciary responsibility for the Fund rests with the Board. Section 163 of the
Property Code authorizes the U. T. Board to delegate to its committees, officers or employees
of the U. T. System and other agents the authority to act for the U. T. Board in the investment
of the Fund. The Fund shall be governed through The University of Texas Investment
Management Company ("UTIMCQO") which shall a) recommend investment policy for the
Fund, b) determine specific asset allocation targets, ranges and performance benchmarks
consistent with Fund objectives, and ¢) monitor Fund performance against Fund objectives.
UTIMCO shall invest the Fund assets in conformity with investment policy.

Unaffiliated investment managers may be hired by UTIMCO to improve the Fund’s return
and risk characteristics. Such managers shall have complete investment discretion unless
restricted by the terms of their management contracts. Managers shall be monitored for
performance and adherence to investment disciplines.

Fund Administration

UTIMCO or its agent shall employ an administrative staff to ensure that all transaction and
accounting records are complete and prepared on a timely basis. Internal controls shall be
emphasized so as to provide for responsible separation of duties and adequacy of an audit
trail. Custody of Fund assets shall comply with applicable law and be structured so as to
provide essential safekeeping and trading efficiency.
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Funds Eligible to Purchase Fund Units
No fund shall be eligible to purchase units of the Fund unless it is under the sole control, with
full discretion as to investments, by the Board and/or UTIMCO.

Any fund whose governing instrument contains provisions which conflict with this Policy
Statement, whether initially or as a result of amendments to either document, shall not be
eligible to purchase or hold units of the Fund.

The funds of a foundation which is structured as a supporting organization described in
Section 509(a) of the Internal Revenue Code of 1986 which supports the activities of the
U. T. System and its component institutions, may purchase units in the Fund provided that:

A. the purchase of Fund units by foundation funds is approved by the chief
investment officer

B. all members of the foundation's governing board are also members of the
Board

C. the foundation has the same fiscal year as the Fund

D. a contract between the Board and the foundation has been executed
authorizing investment of foundation funds in the Fund

E. no officer of such foundation, other than members of the Board, the

Chancellor, the chief investment officer or his or her delegate shall have any
control over the management of the Fund other than to request purchase and
redemption of Fund units.

Fund Investment Objectives

The primary investment objective shall be to provide both income through investment in high
grade fixed income obligations and capital appreciation when consistent with income
generation, reasonable preservation of capital and maintenance of adequate Fund liquidity. In
seeking to achieve its objectives, the Fund shall attempt to minimize the probability of a
negative total return over a one-year period. Within the exposure limits contained herein,
investments shall be diversified among authorized asset classes and issuers (excluding the

U. S. Government) in order to minimize portfolio risk for a given level of expected return.

Achievement of this objective shall be defined by a fund return in excess of the Policy
Portfolio benchmark and the average return of the median manager of the MorningStar
universe of government bond funds restricted to an average maturity of less than or equal to
three years. The Policy Portfolio benchmark will be established by UTIMCO and will be
comprised of a blend of asset class indices weighted to reflect Fund asset allocation policy
targets.
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Asset Allocation

Asset allocation is the primary determinant of investment performance and subject to the
asset allocation ranges specified herein is the responsibility of UTIMCO. Specific asset
allocation targets may be changed from time to time based on the economic and investment
outlook.

Fund assets shall be allocated among the following broad asset classes based upon their
individual return/risk characteristics and relationships to other asset classes:

1. Cash and Cash Equivalents - are highly reliable in protecting the purchasing power of
current income streams but historically have not provided a reliable return in excess
of inflation. Cash equivalents provide the best combination of income and liquidity
under both deflation and inflation conditions.

2. Fixed Income Investments - offer predictable income streams without the remarketing
risk often associated with cash and cash equivalents.

Asset Allocation Policy
The asset allocation policy and ranges herein seek to protect the Fund against illiquidity in
both normal and extraordinary markets.

The Board delegates authority to UTIMCO to establish specific asset allocation targets and
ranges within the broad policy guidelines described above. UTIMCO may establish specific
asset allocation targets and ranges for or within the asset classes listed above as well as the
specific performance objectives for each asset class. Specific asset allocation policies shall
be decided by UTIMCO and reported to the Board.

Performance Measurement

The investment performance of the Fund will be measured by an unaffiliated organization,
with recognized expertise in this field and reporting responsibility to the UTIMCO Board,
and compared against the stated investment objectives of the Fund. Such measurement will
occur at least annually, and evaluate the results of the total Fund, major classes of investment
assets, and individual portfolios.

Investment Guidelines

The Fund must be invested at all times in strict compliance with applicable law. The primary
and constant standard for making investment decisions is the "Prudent Person Rule."

62



Investment guidelines include the following:

General

All investments will be U. S. dollar denominated assets unless held by an internal or
external portfolio manager with discretion to invest in foreign currency denominated
securities.

Investment policies of any unaffiliated liquid investment fund must be reviewed and
approved by the chief investment officer prior to investment of Fund assets in such
liquid investment fund.

No securities may be purchased or held which would jeopardize the Fund’s tax-
exempt status.

No investment strategy or program may purchase securities on margin or use leverage
unless specifically authorized by the UTIMCO Board.

No investment strategy or program employing short sales may be made unless
specifically authorized by the UTIMCO Board.

The Fund may utilize Derivative Securities to simulate the purchase or sale of an
underlying market index while retaining a cash balance for fund management
purposes, to facilitate trading, to reduce transaction costs, or to seek higher
investment returns when a Derivative Security is priced more attractively than the
underlying security or index or to hedge risks associated with Fund investments.
Such Derivative Securities shall be defined to be those instruments whose value is
derived, in whole or part, from the value of any one or more underlying assets, or
index of assets (such as stocks, bonds, commodities, interest rates, and currencies)
and evidenced by forward, futures, swap, cap, floor, option, and other applicable
contracts. The Fund may enter into Derivative Security contracts provided that no
more than 5% of Fund assets are required as a margin deposit for such contracts.
Under no circumstances may Derivative Securities be used for speculative purposes,
to leverage the Fund’s net assets or to otherwise increase the risk of the Fund above
the level appropriate for the Fund if Derivative Securities were not being utilized.

UTIMCO shall attempt to minimize the risk of an imperfect correlation between the
change in market value of the securities held by the Fund and the prices of Derivative
Security investments by investing in only those contracts whose behavior is expected
to resemble that of the Fund’s underlying securities. UTIMCO also shall attempt to
minimize the risk of an illiquid secondary market for a Derivative Security contract
and the resulting inability to close a position prior to its maturity date by entering into
such transactions on an exchange with an active and liquid secondary market.
Derivative Securities purchased or sold over the counter may not represent more than
15% of the net assets of the Fund.
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In the event that there are no Derivative Securities traded on a particular market
index, the Fund may utilize a composite of other Derivative Security contracts to
simulate the performance of such index. UTIMCO shall attempt to reduce any
tracking error from the low correlation of the selected Derivative Securities with its
index by investing in contracts whose behavior is expected to resemble that of the
underlying securities.

UTIMCO shall minimize the risk that a party will default on its payment obligation
under a Derivative Security agreement by entering into agreements that mark to
market no less frequently than monthly and where the counterparty is an investment
grade credit. UTIMCO also shall attempt to mitigate the risk that the Fund will not be
able to meet its obligation to the counterparty by investing the Fund in the specific
asset for which it is obligated to pay a return or by holding adequate short-term
investments.

The duration of the portfolio shall be not less than one and not more than four years
unless approved in advance by the UTIMCO Board.

Cash and Cash Equivalents

Holdings of cash and cash equivalents may include internal short term pooled investment
funds managed by UTIMCO.

Unaffiliated liquid investment funds must be approved by the chief investment
officer.

Commercial paper must be rated in the two highest quality classes by Moody’s
Investors Service, Inc. (P1 or P2) or Standard & Poor’s Corporation (Al or A2).
Negotiable certificates of deposit must be with a bank that is associated with a
holding company meeting the commercial paper rating criteria specified above or that
has a certificate of deposit rating of 1 or better by Duff & Phelps.

Bankers’ Acceptances must be guaranteed by an accepting bank with a minimum
certificate of deposit rating of 1 by Duff & Phelps.

Repurchase Agreements and Reverse Repurchase Agreements must be with a
domestic dealer selected by the Federal Reserve as a primary dealer in U. S. Treasury
securities; or a bank that is associated with a holding company meeting the
commercial paper rating criteria specified above or that has a certificate of deposit
rating of 1 or better by Duff & Phelps.

Fixed Income

Holdings of domestic fixed income securities shall be limited to those securities issued by or
fully guaranteed by the U. S. Treasury, U. S. Government-Sponsored Enterprises, or U. S.
Government Agencies.

Fund Distributions
Distributions of income from the Fund to the unitholders shall be made as soon as practicable
on or after the last day of each month.
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Fund Accounting

The fiscal year of the Fund shall begin on September 1st and end on August 31st. Market
value of the Fund shall be maintained on an accrual basis in compliance with Financial
Accounting Standards Board Statements, Government Accounting Standards Board
Statements, or industry guidelines, whichever is applicable. Significant asset write-offs or
write-downs shall be approved by the chief investment officer and reported to the UTIMCO
Board.

Valuation of Assets

UTIMCO shall determine the fair market value of all Fund net assets and the net asset value
per unit of the Fund no less than once a week and on the last business day of each month.
Such valuation of Fund assets shall be based on the bank trust custody agreement in effect at
the date of valuation.

The fair market value of the Fund’s net assets shall include all related receivables and
payables of the Fund on the valuation date and the value of each unit thereof shall be its
proportionate part of such net value. Such valuation shall be final and conclusive.

Purchase of Fund Units

Purchase of Fund units may be made no less than once a week and on the last business day of
each month upon payment of cash to the Fund or contribution of assets approved by the chief
investment officer, at the net asset value per unit of the Fund as of the most recent weekly or

end of month valuation date.

Each fund whose monies are invested in the Fund shall own an undivided interest in the Fund
in the proportion that the number of units invested therein bears to the total number of all
units comprising the Fund.

Redemption of Fund Units
Redemption of Units shall be paid in cash as soon as practicable after the most recent weekly
or end of month valuation date of the Fund.

Securities Lending
The Fund may not participate in a securities lending contract with a bank or nonbank security
lending agent.

Investor Responsibility

The UTIMCO Board shall discharge its fiduciary duties with respect to the Fund solely in the
interest of Fund unitholders and shall not invest the Fund so as to achieve temporal benefits
for any purpose including use of its economic power to advance social or political purposes.
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Amendment of Policy Statement

The Board of Regents reserves the right to amend the Investment Policy Statement as it
deems necessary or advisable.

Effective Date
The effective date of this policy shall be February 6, 1997.
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THE UNIVERSITY OF TEXAS SYSTEM
SHORT TERM FUND
INVESTMENT POLICY STATEMENT

Purpose

The Short Term Fund (the "Fund") was established by the Board of Regents of The
University of Texas System (the "U. T. Board") as a pooled fund for the collective investment
of operating funds and other short and intermediate term funds held by U. T. System
component institutions and System Administration with an investment horizon less than one
year.

Fund Organization

The Fund is organized as a mutual fund in which each eligible account purchases and
redeems Fund units as provided herein. The ownership of Fund assets shall at all times be
vested in the Board. Such assets shall be deemed to be held by the Board, as a fiduciary,
regardless of the name in which the assets may be registered.

Fund Management

Ultimate fiduciary responsibility for the Fund rests with the Board. Section 163 of the
Property Code authorizes the U. T. Board to delegate to its committees, officers or employees
of the U. T. System and other agents the authority to act for the U. T. Board in the investment
of the Fund. The Fund shall be governed through The University of Texas Investment
Management Company ("UTIMCQO") which shall a) recommend investment policy for the
Fund, b) determine specific asset allocation targets, ranges and performance benchmarks
consistent with Fund objectives, and ¢) monitor Fund performance against Fund objectives.
UTIMCO shall invest the Fund assets in conformity with investment policy.

Unaffiliated investment managers may be hired by UTIMCO to improve the Fund’s return
and risk characteristics. Such managers shall have complete investment discretion unless
restricted by the terms of their management contracts. Managers shall be monitored for
performance and adherence to investment disciplines.

Fund Administration

UTIMCO or its agent shall employ an administrative staff to ensure that all transaction and
accounting records are complete and prepared on a timely basis. Internal controls shall be
emphasized so as to provide for responsible separation of duties and adequacy of an audit
trail. Custody of Fund assets shall comply with applicable law and be structured so as to
provide essential safekeeping and trading efficiency.

Funds Eligible to Purchase Fund Units

No fund shall be eligible to purchase units of the Fund unless it is under the sole control, with
full discretion as to investments, by the Board and/or UTIMCO.
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Any fund whose governing instrument contains provisions which conflict with this Policy
Statement, whether initially or as a result of amendments to either document, shall not be
eligible to purchase or hold units of the Fund.

The funds of a foundation which is structured as a supporting organization described in
Section 509(a) of the Internal Revenue Code of 1986 which supports the activities of the
U. T. System and its component institutions, may purchase units in the Fund provided that:

A. the purchase of Fund units by foundation funds is approved by the chief
investment officer

B. all members of the foundation's governing board are also members of the
Board

C. the foundation has the same fiscal year as the Fund

D. a contract between the Board and the foundation has been executed
authorizing investment of foundation funds in the Fund

E. no officer of such foundation, other than members of the Board, the

Chancellor, the chief investment officer or his or her delegate shall have any
control over the management of the Fund other than to request purchase and
redemption of Fund units.

Fund Investment Objectives

The primary investment objective shall be to maximize current income consistent with the
absolute preservation of capital and maintenance of adequate Fund liquidity. The Fund shall
seek to maintain a net asset value of $1.00.

Achievement of this objective shall be defined as a fund return in excess of the average gross
return of the median manager of the Donoghue’s universe of institutional only money market
funds.

Asset Allocation

Asset allocation is the primary determinant of investment performance and subject to the
asset allocation ranges specified herein is the responsibility of UTIMCO. Specific asset
allocation targets may be changed from time to time based on the economic and investment
outlook.

Fund assets shall be allocated among the following broad asset class:

Cash and Cash Equivalents - are highly reliable in protecting the purchasing power of current
income streams but historically have not provided a reliable return in excess of inflation.
Cash equivalents provide the best combination of income and liquidity under both deflation
and inflation conditions.

68



Performance Measurement

The investment performance of the Fund will be measured by an unaffiliated organization,
with recognized expertise in this field and reporting responsibility to the UTIMCO Board,
and compared against the stated investment objectives of the Fund. Such measurement will
occur at least annually, and evaluate the results of the total Fund, major classes of investment
assets, and individual portfolios.

Investment Guidelines
The Fund must be invested at all times in strict compliance with applicable law. The primary
and constant standard for making investment decisions is the "Prudent Person Rule."

Investment guidelines include the following:

General
. All investments will be U. S. dollar denominated assets.
. Investment policies of any unaffiliated liquid investment fund must be reviewed and

approved by the chief investment officer prior to investment of Fund assets in such
liquid investment fund.

. No securities may be purchased or held which would jeopardize the Fund’s tax-
exempt status.

. No investment strategy or program may purchase securities on margin or use leverage
unless specifically authorized by the UTIMCO Board.

. No investment strategy or program employing short sales may be made unless
specifically authorized by the UTIMCO Board.

. The Fund may utilize Derivative Securities to simulate the purchase or sale of an

underlying market index while retaining a cash balance for fund management
purposes, to facilitate trading, to reduce transaction costs, or to seek higher
investment returns when a Derivative Security is priced more attractively than the
underlying security or index or to hedge risks associated with Fund investments.
Such Derivative Securities shall be defined to be those instruments whose value is
derived, in whole or part, from the value of any one or more underlying assets, or
index of assets (such as stocks, bonds, commodities, interest rates, and currencies)
and evidenced by forward, futures, swap, cap, floor, option, and other applicable
contracts. The Fund may enter into Derivative Security contracts provided that no
more than 5% of Fund assets are required as a margin deposit for such contracts.
Under no circumstances may Derivative Securities be used for speculative purposes,
to leverage the Fund’s net assets or to otherwise increase the risk of the Fund above
the level appropriate for the Fund if Derivative Securities were not being utilized.
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UTIMCO shall attempt to minimize the risk of an imperfect correlation between the
change in market value of the securities held by the Fund and the prices of Derivative
Security investments by investing in only those contracts whose behavior is expected
to resemble that of the Fund’s underlying securities. UTIMCO also shall attempt to
minimize the risk of an illiquid secondary market for a Derivative Security contract
and the resulting inability to close a position prior to its maturity date by entering into
such transactions on an exchange with an active and liquid secondary market.
Derivative Securities purchased or sold over the counter may not represent more than
15% of the net assets of the Fund.

In the event that there are no Derivative Securities traded on a particular market
index, the Fund may utilize a composite of other Derivative Security contracts to
simulate the performance of such index. UTIMCO shall attempt to reduce any
tracking error from the low correlation of the selected Derivative Securities with its
index by investing in contracts whose behavior is expected to resemble that of the
underlying securities.

. UTIMCO shall minimize the risk that a party will default on its payment obligation
under a Derivative Security agreement by entering into agreements that mark to
market no less frequently than monthly and where the counterparty is an investment
grade credit. UTIMCO also shall attempt to mitigate the risk that the Fund will not be
able to meet its obligation to the counterparty by investing the Fund in the specific
asset for which it is obligated to pay a return or by holding adequate short-term
investments.

. The weighted average maturity of the portfolio shall be not be more than 90 days.
Individual securities shall have a remaining maturity not longer than 397 days.

Cash and Cash Equivalents

. Unaffiliated liquid investment funds must be approved by the chief investment
officer.

. Commercial paper must be rated in the two highest quality classes by Moody’s
Investors Service, Inc. (P1 or P2) or Standard & Poor’s Corporation (Al or A2).

. Negotiable certificates of deposit must be with a bank that is associated with a

holding company meeting the commercial paper rating criteria specified above or that
has a certificate of deposit rating of 1 or better by Duff & Phelps.

. Bankers’ Acceptances must be guaranteed by an accepting bank with a minimum
certificate of deposit rating of 1 by Duff & Phelps.
. Repurchase Agreements and Reverse Repurchase Agreements must be with a

domestic dealer selected by the Federal Reserve as a primary dealer in U. S. Treasury
securities; or a bank that is associated with a holding company meeting the
commercial paper rating criteria specified above or that has a certificate of deposit
rating of 1 or better by Duff & Phelps.
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. The weighted average maturity of the portfolio shall be not be more than 90 days.
Individual securities shall have a remaining maturity not longer than 397 days. The
maturity of a portfolio security shall be deemed to be the period remaining (calculated
from the trade date or such other date on which the Fund’s interest in the security is
subject to market action) until the date noted on the face of the security as the date on
which the principal amount must be paid, or in the case of a security called for
redemption, the date on which the redemption payment must be made, except that a) a
variable rate security, the principal amount of which is scheduled on the face of the
security to be paid in 397 days or less, shall be deemed to have a maturity equal to the
period remaining until the next readjustment of the interest rate; b) a variable rate
security that is subject to a demand feature shall be deemed to have a maturity equal
to the longer of the period remaining until the next readjustment of the interest rate or
the period remaining until the principal amount can be recovered through demand; c)
a floating rate security that is subject to a demand feature shall be deemed to have a
maturity equal to the period remaining until the principal amount can be recovered
through demand; d) a repurchase agreement shall be deemed to have a maturity equal
to the period remaining until the date on which the repurchase of the underlying
securities is scheduled to occur, or, where no date is specified, but the agreement is
subject to a demand, the notice period applicable to a demand for the repurchase of
the securities. A demand feature shall mean a put that entitles the holder to receive
the principal amount of the underlying security or securities and that may be exercised
either at any time on no more than 30 days notice or at specified intervals not
exceeding 397 days and upon no more than 30 days notice.

Fund Distributions
Distributions of income from the Fund to the unitholders shall be made as soon as practicable
on or after the last day of each month.

Fund Accounting

The fiscal year of the Fund shall begin on September 1st and end on August 31st. Market
value of the Fund shall be maintained on an accrual basis in compliance with Financial
Accounting Standards Board Statements, Government Accounting Standards Board
Statements, or industry guidelines, whichever is applicable. Significant asset write-offs or
write-downs shall be approved by the chief investment officer and reported to the UTIMCO
Board.

Valuation of Assets

As of the close of business on each business day, UTIMCO shall determine the fair market
value of all Fund net assets. Such valuation of Fund assets shall be based on the bank trust
custody agreement in effect at the date of valuation.
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The fair market value of the Fund’s net assets shall include all related receivables and
payables of the Fund on the valuation date and the value of each unit thereof shall be its
proportionate part of such net value. Such valuation shall be final and conclusive.

Purchase of Fund Units

Purchase of Fund units may be made on each business day upon payment of cash to the Fund
or contribution of assets approved by the chief investment officer, at $1.00 per unit of the
Fund as of the most recent valuation date.

Each fund whose monies are invested in the Fund shall own an undivided interest in the Fund
in the proportion that the number of units invested therein bears to the total number of all
units comprising the Fund.

Redemption of Fund Units
Redemption of Units may be made on each business day at $1.00 per unit.

Securities Lending
The Fund may not participate in a securities lending contract with a bank or nonbank security
lending agent.

Investor Responsibility

The UTIMCO Board shall discharge its fiduciary duties with respect to the Fund solely in the
interest of Fund unitholders and shall not invest the Fund so as to achieve temporal benefits
for any purpose, including use of its economic power to advance social or political purposes.

Amendment of Policy Statement
The Board of Regents reserves the right to amend the Investment Policy Statement as it
deems necessary or advisable.

Effective Date
The effective date of this policy shall be February 6, 1997.
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THE UNIVERSITY OF TEXAS SYSTEM
SEPARATELY INVESTED ENDOWMENT, TRUST, AND OTHER ACCOUNTS
INVESTMENT POLICY STATEMENT

Purpose

The Separately Invested Endowment, Trust, and Other Accounts are Accounts established in
the name of the Board of Regents of The University of Texas System (the "Board") as trustee,
and are Accounts which are not invested in one of the pooled investment vehicles. These
Accounts are not invested in the pooled investment vehicle because a) they are charitable
trusts; b) of investment restrictions incorporated into the endowment document; c) of
inability to sell the gifted investment asset; or d) they are assets being migrated upon
liquidation into a pooled investment vehicle.

Investment Management

Ultimate fiduciary responsibility for the assets of the Accounts rests with the Board. Section
163 of the Property Code authorizes the U. T. Board to delegate to its committees, officers or
employees of the U. T. System and other agents the authority to act for the U. T. Board in the
investment of the institutional assets for the Account (endowment and operating accounts).
The applicable trust instrument will apply to the management of trust investments. The
assets for the Account shall be governed through The University of Texas Investment
Management Company ("UTIMCQO") which shall a) recommend investment policy for the
Accounts, b) determine specific asset allocation targets, ranges and performance benchmarks
consistent with the Account objectives, and if appropriate c) monitor the Account’s
performance against Account objectives. UTIMCO shall invest the Account’s assets in
conformity with investment policy.

Unaffiliated investment managers may be hired by UTIMCO to improve the_Account’s return
and risk characteristics. Such managers shall have complete investment discretion unless
restricted by the terms of their management contracts. Managers shall be monitored for
performance and adherence to investment disciplines.

Account Administration

UTIMCO shall employ an administrative staff to ensure that all transaction and Accounting
records are complete and prepared on a timely basis. Internal controls shall be emphasized so
as to provide for responsible separation of duties and adequacy of an audit trail. Custody of
assets in the Account shall comply with applicable law and be structured so as to provide
essential safekeeping and trading efficiency.
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Investment Objectives

Endowment Accounts-The primary investment objective shall be to invest the Account in
assets that comply with the terms of the applicable endowment agreement, taking into
consideration the investment time horizon of the Account.

Trust Accounts-Trust Accounts are defined as either Foundation Accounts or Charitable
Trusts (Charitable Remainder Unitrusts (CRUT), Charitable Remainder Annuity Trusts
(CRAT), Pooled Income Funds (PIF), Charitable Trusts (CT), or Charitable Lead Trusts
(CLT)). The Board recognizes that the investment objective of a trust is dependent on the
terms and conditions as defined in the trust document of each trust. The conditions that will
affect the investment strategy are a) the trust payout provisions; b) the ages of the income
beneficiaries; c) the ability to sell the gifted assets that were contributed to the trust; d) and
consideration to investment preferences of the income beneficiaries. Taking these conditions
into consideration, the fundamental investment objectives of the trust will be to generate a
low to moderate growth in trust principal and to provide adequate liquidity in order to meet
the payout provisions of the trust.

Operating Accounts- These are separately invested securities of component institutions’
operating funds that were purchased prior to the creation of the S/ITF. These securities are
guaranteed by the government or federally sponsored agencies. Once these securities mature,
the component institutions have the option to invest them in one of the pooled investment
fund vehicles.

Asset Allocation

Asset allocation is the primary determinant of investment performance and subject to the
asset allocation ranges specified by UTIMCO. Specific asset allocation targets may be
changed from time to time based on the economic and investment outlook.

If appropriate, the Account’s assets shall be allocated among the following broad asset
classes based upon their individual return/risk characteristics and relationships to other asset
classes:

1. Cash Equivalents - are highly reliable in protecting the purchasing power of current
income streams but historically have not provided a reliable return in excess of
inflation. Cash equivalents provide good liquidity under both deflation and inflation
conditions.

2. Fixed Income Investments - offer the best protection for hedging against the threat of
deflation by providing a dependable and predictable source of income for the
Account. Such bonds should be high quality, with reasonable call protection in order
to ensure the generation of current income and preservation of nominal capital even
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during periods of severe economic contraction. This classification shall include fixed
income mutual funds.

3. Equities - provide both current income and growth of income, but their principal
purpose is to provide appreciation for the Account. Historically, returns for equities
have been higher than for bonds over all extended periods. Therefore, equities
represent the best chance of preserving the purchasing power of the Account. This
classification shall include equity mutual funds.

Variable Annuities- These are insurance contracts purchased on the life or lives of the income
beneficiaries and for which the funds underlying the contract are invested in various mutual
funds which offer diversification of the Account’s assets. These contracts offer some
downside market risk protection in case of the income beneficiary’s death in the early years
of the contract. These investment assets are only appropriate for the charitable remainder
trusts.

Asset Allocation Policy

The asset allocation policy and ranges for each trust or endowment herein is dependent on the
terms and conditions of the endowment or trust document. If possible, the Account’s assets
shall be diversified among different types of assets whose returns are not closely correlated in
order to enhance the return/risk profile of the Account.

The Board delegates authority to UTIMCO to establish specific asset allocation targets and
ranges for each trust or endowment Account.

Performance Measurement
The investment performance of the actively managed Accounts, where cost effective, will be_
calculated and evaluated annually.

Investment Guidelines
The Accounts must be invested at all times in strict compliance with applicable law. The
primary and constant standard for making investment decisions is the "Prudent Person Rule."

Investment guidelines include the following:

General

. All investments will be U. S. dollar denominated assets unless held by an internal or
external portfolio manager with discretion to invest in foreign currency denominated
securities.

. Investment policies of any unaffiliated liquid investment Fund must be reviewed and

approved by the chief investment officer prior to investment of Account’s assets in
such liquid investment Fund.
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. No securities may be purchased or held which would jeopardize, if applicable, the
Account’s tax-exempt status.

. No investment strategy or program may purchase securities on margin or use leverage
unless specifically authorized by the UTIMCO Board.
. No investment strategy or program employing short sales may be made unless

specifically authorized by the UTIMCO Board.

Cash and Cash Equivalents

Holdings of cash and cash equivalents may include internal short term pooled investment
funds managed by UTIMCO.

. Unaffiliated liquid investment funds must be approved by the chief investment
officer.

. Commercial paper must be rated in the two highest quality classes by Moody’s
Investors Service, Inc. (P1 or P2) or Standard & Poor’s Corporation (Al or A2).

. Negotiable certificates of deposit must be with a bank that is associated with a

holding company meeting the commercial paper rating criteria specified above or that
has a certificate of deposit rating of 1 or better by Duff & Phelps.

. Bankers’ Acceptances must be guaranteed by an accepting bank with a minimum
certificate of deposit rating of 1 by Duff & Phelps.
. Repurchase Agreements and Reverse Repurchase Agreements must be with a

domestic dealer selected by the Federal Reserve as a primary dealer in U. S. Treasury
securities; or a bank that is associated with a holding company meeting the
commercial paper rating criteria specified above or that has a certificate of deposit
rating of 1 or better by Duff & Phelps.

Fixed Income

Holdings of domestic fixed income securities shall be limited to those securities a) issued by
or fully guaranteed by the U. S. Treasury, U. S. Government-Sponsored Enterprises, or U. S.
Government Agencies, and b) issued by corporations and municipalities. These securities
should be of investment quality at time of purchase.

Distributions

Distributions of income or amounts from the Accounts to the beneficiaries shall be made as
soon as practicable, either a) based on the terms of the trust instrument; b) following the
fiscal quarter end for endowments; c) on or after the last day of the month for operating
Accounts.

Accounting

The fiscal year of the Accounts shall begin on September 1st and end on August 31st. Trusts
will also have a tax year end which may be different than August 31st. Market value of the
Accounts shall be maintained on an accrual basis in compliance with Financial Accounting
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Standards Board Statements, Government Accounting Standards Board Statements, industry
guidelines, or federal income tax laws, whichever is applicable. Significant asset write-offs
or write-downs shall be approved by the chief investment officer and reported to the
UTIMCO Board.

Valuation of Assets

As of the close of business for each month, UTIMCO shall determine the fair market value of
all assets in the Accounts. Such valuation of assets shall be based on the bank trust custody
agreement in effect or other external source if not held in the bank custody account at the date
of valuation.

Securities Lending

The Account may participate in a securities lending contract with a bank or nonbank security
lending agent for either short-term or long-term purposes of realizing additional income.
Loans of securities by the Accounts shall be collateralized by cash, letters of credit or
securities issued or guaranteed by the U. S. Government or its agencies. The collateral will
equal at least 100% of the current market value of the loaned securities. The contract shall
state acceptable collateral for securities loaned, duties of the borrower, delivery of loaned
securities and collateral, acceptable investment of collateral and indemnification provisions.
The contract may include other provisions as appropriate. The securities lending program
will be evaluated from time to time as deemed necessary by the UTIMCO Board. Monthly
reports issued by the agent shall be reviewed by UTIMCO to insure compliance with contract
provisions.

Investor Responsibility

As a shareholder, the Account has the right to a voice in corporate affairs consistent with
those of any shareholder. These include the right and obligation to vote proxies in a manner
consistent with the unique role and mission of higher education as well as for the economic
benefit of the Account. Notwithstanding the above, the UTIMCO Board shall discharge its
fiduciary duties with respect to the Account solely in the interest of the beneficiaries and shall
not invest the Account so as to achieve temporal benefits for any purpose, including use of its
economic power to advance social or political purposes.

Amendment of Policy Statement
The Board of Regents reserves the right to amend the Investment Policy Statement as it
deems necessary or advisable.

Effective Date
The effective date of this policy shall be February 6, 1997.
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RECESS FOR COW TTEE MEETI NGS AND COW TTEE REPORTS TO THE
BOARD. --At 9:00 a.m, the Board recessed for the neetings of
the Standing Commttees, and Chai rman Rapoport announced t hat
at the conclusion of each commttee neeting the Board woul d
reconvene to approve the report and reconmendati ons of that
comittee.

The neetings of the Standing Commttees were conducted in

open session and the reports and recommendati ons thereof are
set forth on the foll ow ng pages.
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REPORTS AND RECOMMVENDATI ONS OF STANDI NG COW TTEES

REPORT OF EXECUTI VE COW TTEE (Page _78 ).--1n conpliance with
Section 7.14 of Chapter | of Part One of the Regents’ Rules
and Requl ations, Chairman Rapoport reported that there were
no itens referred fromthe Executive Commttee to the Board.
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REPORT AND RECOMVENDATI ONS OF THE BUSI NESS AFFAI RS AND
AUDIT COW TTEE (Pages 79 - 90).--Commttee Chairman Snml ey
reported that the Business Affairs and Audit Commttee had
met in open session to consider those matters on its agenda
and to fornul ate recomendations for the U T. Board of
Regents. Unless otherwi se indicated, the actions set forth
in the Mnute Orders which foll ow were reconmended by the
Busi ness Affairs and Audit Commttee and approved in open
session and wi thout objection by the U T. Board of Regents:

1. U_T. System Approval of Chancellor's Docket No. 88
(Catal og Change).--Upon reconmendati on of the Business
Affairs and Audit Commttee, the Board approved Chan-
cellor's Docket No. 88 in the formdistributed by the
Executive Secretary. It is attached follow ng Page 143
in the official copies of the Mnutes and is made a part
of the record of this neeting.

It was expressly authorized that any contracts or other
docunents or instrunments approved therein had been or
shal |l be executed by the appropriate officials of the
respective institution invol ved.

It was ordered that any itemincluded in the Docket that
normal ly is published in the institutional catal og be
reflected in the next appropriate catal og published by
the respective institution.

2. U.T. Board of Regents - Regents’ Rules and Requl a-
tions, Part Two: Anendnents to Chapter | (General),
Chapter VII1 (Physical Plant | nprovenents), Chapter |X
(Matters Relating to Investnents, Trusts, and Lands),
and Chapter Xl (Contract Adm nistration) Relating to
Aut hority of the Chief Admnistrative Oficers to Accept

Certain Gfts, Authority of the Chancellor to Approve
Construction Funding, and Authority of the Vice Chan-
cellor and CGeneral Counsel to Settle Legal Mtters.--The
Board, upon recomrendation of The University of Texas
System Process Review Cormmittee and the Busi ness Affairs
and Audit Conmittee, anmended the Regents' Rules and
Requl ations, Part Two, Chapters I, VIII, I X and Xl as
set forth on Pages 80 - 83 in order to clarify (1) the
authority of the chief adm nistrative officers to accept
certain gifts, including current purpose gifts of

$500, 000 or less, (2) the authority of the Chancellor to
approve funding for construction costs up to ten percent
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above the Total Project Cost approved by the U T. Board
of Regents, and (3) the authority of the Vice Chancell or
and Ceneral Counsel to settle legal matters.

a.

Part Two, Chapter | (Ceneral), Section 1, Subsec-
tion 1.3, relating to authority of the chief adm n-
istrative officers to accept gifts, was anended to
read as set forth bel ow

1.3 The Board delegates to the chief adm nistrative
officer, or a designee specified in witing,
authority to accept gifts that are not
processed or adm nistered by the Ofice of
Devel opnent and External Rel ations and that
conformto all relevant |aws and Board
policies, including but not limted to the
System G fts Policy Guidelines and approved
institutional policies, provided that such
gifts have a value of $500,000 or less (in cash
or in kind). Such gifts that have a val ue of
nore t han $500,000 (in cash or in kind) nust
be submitted to the Board for approval via the
docket .

Part Two, Chapter VIII (Physical Plant |nprove-
ments), Section 2, Subsection 2.1, Subdivision 2.16,
relating to construction funding requirenents, was
anended to read as foll ows:

2.16 The Chancel | or or del egate shall approve the
construction contractor's estimtes, sign
change orders, and provide general supervision
of all Major Projects. The Chancellor with
t he advice of the appropriate Executive Vice
Chancel | or and chief adm nistrative officer
is authorized to increase the approved Total
Project Cost not nore than ten percent.

To provide funding for the increase, the
Chancel | or may reall ocate fundi ng between or
anong approved projects at a single conponent
if funding for such projects has previously
been aut horized in accordance w th Subdi vi -
sion 2.13 or approve funding from sone ot her
source available to the conponent.
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Part Two, Chapter | X (Matters Relating to Invest-
ments, Trusts, and Lands), Section 1, Subsec-

tions 1.2 and 1.3, relating to acceptance of certain
gifts and bequests, were anended to read as foll ows:

1.2 Al assets received by the Board to establish, _
or that nodify, an endowrent (other than the
Per manent University Fund), a fund functioning
as an endowrent, or a life income or annuity
fund shall be accepted and processed by the
O fice of Devel opnment and External Rel ations
and, after acceptance and processing, shall
be delivered to the appropriate office for
managenent .

1.3 Al assets received by the Board through a
bequest, a distribution froman account held
in trust by others, or for the establishnent
or nodification of any planned gift shall be
accepted and processed by the O fice of
Devel opment and External Rel ations and, after
accept ance and processing, shall be delivered
to the appropriate office for managenment. This
Subsection and Subsection 1.2 shall not apply
to additions to an existing endowrent, a fund
functioning as an endowrent, or a life incone
or annuity fund if the addition does not
change or nodify the endowrent or fund. Such
additional gifts shall be accepted and
processed by the chief adm nistrative officer,
or designee specified in witing.

Part Two, Chapter | X (Matters Relating to Invest-
ments, Trusts, and Lands), Section 6, Subsec-
tion 6.8, relating to gifts and bequests, was
anended to read as set forth bel ow

6.8 G fts and Bequests.--The Ofice of Devel opnent
and External Relations or the chief
adm nistrative officer, as appropriate, shal
coordi nate the acceptance, receipt, and
processing of all gifts or bequests of real
estate with the System Real Estate O fice and
upon conpl etion of such processing transfer
sane to the System Real Estate O fice for
managenent .
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Part Two, Chapter Xl (Contract Adm nistration),
Section 3, Subsections 3.1 and 3.2, relating to

| egal

3.

3.

1

2

matters, were anended to read as foll ows:

Contracts for Legal Services.--The Board

del egates to the Vice Chancell or and Ceneral
Counsel authority to execute and deliver on
behal f of the Board contracts for |egal

servi ces and such other services as may be
necessary or desirable in connection with the
settlenment or litigation of a dispute or claim
after obtaining approvals as may be required by_
| aw.

Settl enment of Disputes.--Except as provided
in Subsection 3.3 of this Section, the Board
del egates to the Vice Chancellor and General
Counsel authority to execute and deliver on
behal f of the Board agreenents settling any
claim dispute, or litigation subject to
approval of Systemofficials as set out
bel ow and conpliance with all other |egal _
requi renents. The Vice Chancell or and CGeneral
Counsel shall consult with the chief

adm ni strative officer and the appropriate
Executive Vice Chancellor with regard to al
significant settlements that will be paid out
of institutional funds. The Vice Chancell or
and Ceneral Counsel shall consult with the

O fice of Devel opnent and External Rel ations
Wi th respect to settlenent of will contests and
other matters relating to gifts and bequests
adm nistered by that Ofice.

Addi ti onal
Anpunt Requi r enent s
$150, 000 or |ess None
$150, 001 to $300, 000 Concurrence of the

Chancel | or or the
appropriate
Executive Vice
Chancel | or
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$300, 001 to $500, 000 Concurrence of the
Chai rman of the
Boar d

More than $500, 000 Concurrence of the
Board of Regents,
t he Executive
Committee, or the
appropriate standing
committee of the
Boar d

The amount of the settlenent shall nean the
anmount clained by U T. System but not received
pursuant to the settlenment or, in the case of a
claimagainst U T. System the total settle-
ment anmount to be paid by U T. System

These anmendnents further inplenent actions taken by the
U T. Board of Regents at the May 1996 neeting where it
was agreed in principle that the authority to execute a
variety of contracts and agreenents woul d be del egat ed

to The University of Texas System Adm ni stration or com
ponent officials wthin specific guidelines, conditions,
and restrictions. The authority to execute contracts and
agreenents was broadly inplenented initially by actions
taken by the U T. Board of Regents at a special called
neeting on August 29, 1996.

This overall initiative provides an efficient nethod for
the U T. Board of Regents to del egate certain contract-
ing authority as authorized by Section 65.31(g) of the
Texas Education Code.

The foregoing anendnents contain substantive and edito-
rial corrections as summari zed bel ow

a. Regents' Rules and Regul ations, Part Two, Chapter
(CGeneral) -- Carifies authority of the chief
adm nistrative officers to accept any gift in the
amount of $500, 000 or less that is not a planned
gift or bequest and does not establish or nodify an
endownent, a fund functioning as an endownent, or a
life incone or annuity fund.
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3.

b. Regents' Rules and Requl ations, Part Two, Chap-
ter VIIl (Physical Plant |Inprovenents) -- Carifies
that the Chancellor may, in addition to reallocating
funds anong approved construction projects, approve
ot her sources of funding for construction costs that
exceed the Total Project Cost approved by the Board
by up to ten percent.

C. Regents' Rules and Requl ations, Part Two, Chap-
ter | X (Matters Relating to Investnents, Trusts, and
Lands) -- Carifies that additions to planned gifts

and gifts of real estate valued at $500, 000 or |ess
that are not given to establish or nodify an endow
ment or other planned gift shall be accepted and
processed by the chief adm nistrative officer.

d. Regents' Rules and Requl ations, Part Two, Chapter Xl
(Contract Adm nistration) -- Clarifies the authority
of the Vice Chancel lor and General Counsel to exe-
cute contracts for services that are necessary or
desirable in connection with the settlenment or
litigation of clains and di sputes.

U_ T. System Authorization to Renew the Catastrophic
Commercial Property Insurance Coverage for the Conpre-
hensi ve Property Protection Plan with Arkw i ght Mitual

| nsurance Conpany, Waltham Mssachusetts, Effective
Novenber 9, 1996 Through Novenber 9, 1997.--Authori za-
tion was given to renew the catastrophi c commerci al
property insurance coverage, which is an integral part

of The University of Texas System Conprehensive Property
Protection Plan, with Arkwight Mitual |nsurance Conpany,
Wal t ham Massachusetts, for the period Novenber 9, 1996

t hrough Novenber 9, 1997, with an annual prem um of

$1, 339, 833, based on reported i nsured values of $7.4 bil -
l'ion.

Since 1971, the policy of the U T. System has been to
acquire commercial property insurance only for buildings
Wi th revenue-producing activities or those buildings the
revenues of which are pledged for the retirenment of bond
i ndebt edness. Effective Novenber 9, 1995, the U T.
Systeminitiated a Conprehensive Property Protection Plan
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t hat extended i nsurance coverage to all its buildings and
contents.

The Conprehensive Property Protection Plan offers:

a. A $100, 000 to $250, 000 per |oss occur-
rence conponent deductible, except for
a special wi nd/flood deductible for The
University of Texas Medical Branch at
Gal veston resulting froma naned tropica
depression, storm or hurricane

b. AS$5 million (mnimmlevel) |oss reserve
fund
C. Catastrophic all risk property insurance
for all | osses exceeding the annual
$5 million aggregate to a maxi num of
$1 billion per loss occurrence
d. Ri sk assessnent and | oss control reporting
e. Contributions to the | oss reserve fund by

all conponents of the U T. System

f. A flexible, stable, and cost effective
program not avail able in the conmerci al
i nsurance mar ket pl ace.

U T. System Approval of Westdeutsche Landesbank
Grozentrale as the Liquidity Provider for the Per-
manent University Fund Variable Rate Notes, Series A
and Aut horization for the Chancellor to Execute Al
Credit Agreenents Between the U. T. Board of Regents
and the Liquidity Provider.--The Board, upon recomen-
dation of the Business Affairs and Audit Commttee:

a. Approved the selection of Wstdeutsche
Landesbank G rozentrale as the Liquidity
Provider for the Permanent University Fund
Variabl e Rate Notes, Series A for The
University of Texas System

b. Aut hori zed the Chancel lor or his del egate
to execute all Credit Agreenments for the
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Per manent University Fund Vari able Rate
Not es, Series A, between the U T. Board
of Regents and West deut sche Landesbank
G rozentrale.

The Board has aut horized Pernmanent University Fund
Variable Rate Notes, Series A (“Notes”), to be issued in
an anmount not to exceed $250,000,000. |If no refundings
occur prior to August 1998, the aggregate Notes out-
standing will be $195,000,000. A request to the State
Comptroller for an increase in the liquidity conm tnent
to an aggregate anount of $200, 000, 000, from $100, 000, 000
was subm tted; however, due to the | engthy budgetary
process through the next |egislative session which wll
determ ne overall State liquidity, a commtnent cannot be
addressed at this time by the State Conptroller.

On January 22, 1997, four proposals were received for

a Liquidity Facility for the Permanent University Fund
Vari able Rate Notes, Series A, for the U T. Systemfrom
West deut sche Landesbank G rozentral e, Mdrgan Guaranty
Trust Conpany of New York, Union Bank of Swtzerland,

and Credit Suisse First Boston.

The | owest fee was offered by Westdeut sche Landesbank
at 8.5 basis points on the portion of the commtnent
utilized and 5 basis points for the unutilized portion.
For the three-year period, the fee is projected to be
$349,000 if the Texas State Conptroller comrtnent is
mai nt ai ned, and $388,000 if the Conptroller conmtnent
is replaced with Westdeut sche Landesbank.

West deut sche Landesbank is anong the top thirty | argest
banks in the world by asset size and is ranked the third
| argest bank in Germany. The bank currently provides
liquidity for short-termdebt of the Gty of Houston and
the San Antoni o Water System

U T. Austin: Approval to Transfer Oanership of

Fourteen Lots Located East of Leona Street in the

Bl ackl and Area of Austin, Travis County, Texas, to

the Gty of Austin and Authorization for the Executive
Vice Chancellor for Business Affairs to Execute Al
Docunents Rel ated Thereto.--1n Decenber 1993, the U. T.
Board of Regents authorized a property exchange agreenent
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with the Gty of Austin whereby the value of easenents,
street vacations, and other m scell aneous property
exchanges are placed on a ledger in lieu of nmaking cash
settlenents for each such transaction. At the current
time, the | edger has a bal ance of $159,843.80 in favor

of the City of Austin and the property exchange agreenent
continues in effect by nutual agreenent.

The Busi ness Affairs and Audit Conmmittee recommended and
t he Boar d:

a. Aut hori zed The University of Texas at
Austin to transfer ownership of fourteen
| ots val ued at $116, 000 and | ocat ed east
of Leona Street in the Blackland area of
Austin, Travis County, Texas, to the Gty
of Austin

b. Aut hori zed the Executive Vice Chancell or
for Business Affairs or his delegate to
execute all docunents, instrunents, and
ot her agreenents and take all further
actions deened necessary, advisable, or
proper to carry out the purpose and intent
of this transfer.

These | ots have been previously |leased by U T. Austin
to the Gty of Austin for |ow inconme housing until
February 12, 2021, wth a renewal option until Febru-
ary 12, 2051. The armount of $116,000 represents the
1996 value of the lots which was established by the
Travis County Appraisal District.

| NFORVATI ONAL REPORTS

1.

U_ T. System Presentation on the 1996 Cost Savi ngs
Report.--M. Kerry L. Kennedy, Assistant Vice Chancell or
and Controller, presented an overview of the 1996 Cost
Savi ngs Report for The University of Texas System

M . Kennedy noted that in order to maintain its
conpetitive edge in the pursuit of excellence, the

U T. System exam nes opportunities to increase effi-
ciencies and pronote effectiveness. As a result, the
U T. Systemis conmtted to an ongoing review of the
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System s processes and procedures to achieve the opti -
mum in cost savings and increased revenue.

M. Kennedy reported that in March 1996, all U T. Sys-
teminstitutions were asked to update the January 1995
cost savings report by quantifying their actual real -

i zed savings for Fiscal Years 1994 and 1995 and to
identify any new savings neasures and to reestimte
savings for Fiscal Years 1996 through 1998. As a
result of this process, actual savings docunented

and reported for Fiscal Years 1994 and 1995 were

$137.8 million conpared to the January 1995 esti nmate of
$131.4 mllion. Total actual and projected net savings
for the U T. Systemfor Fiscal Years 1994 through 1998
are estimated to be $361 nillion as conpared to the
January 1995 estimate of $422 mllion.

Assi stant Vice Chancel |l or Kennedy highlighted the
followng in the 1996 cost savings report:

. Cost savings initiatives totaled $227 nmillion

. Cost avoidance initiatives totaled $113 nmillion
. Revenue enhancenent totaled $55.8 million

. I nvest nent, defined as expenditures necessary

to i npl enent cost saving nmeasures, totaled
$35.4 mllion.

A copy of The University of Texas System Cost Savings
Report dated June 1996 is on file in the Ofice of the
Board of Regents.

Chai rman Rapoport comrended Executive Vice Chancel |l or
Burck and the conponent chief business officers for
their continuing conmtnent to increase operating
efficiencies and to identifying and recommendi ng cost
savi ng and revenue enhancenent measures.

U T. System Report on Enployee Health | nsurance
Program --M. Robert E. Molloy, Director of the Enpl oyee
G oup I nsurance Program presented a report on The
University of Texas System Enpl oyee Heal th | nsurance
Program
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M. Ml loy noted that over 122,000 enpl oyees and retirees
of the U T. Systemare covered by the U T. health plan.
He reviewed the clains experience for Fiscal Year 1995,
the costs for the self-funded nedical and dental plans
and the heal th mai nt enance organi zations, and the funding
sources for the health plan. He pointed out that the
anount of the state-paid contribution for health bene-
fits is set by the Legislature and the anmount for the
1998 Fiscal Year will not be known until late May 1997.
In closing, M. MIlloy noted there is a reappearance of
cost inflation for nedical services particularly in the
prescription drug area.

In response to a question from Regent Evans, M. Mbll oy
i ndi cated he woul d provide a report to the Board
outlining the several categories of enployee costs
associated wth the range of nmedical and dental plans
avai lable within the U T. System

U._T. System Presentation on the Andersen Consulting
Final Report on the Information Technology Initiative.--
Wth the aid of viewgraphs, Dr. Mario J. Gonzal ez, Vice
Chancel | or for Tel ecomruni cations and I nformation
Technol ogy, presented a conprehensive overview on the
Andersen Consulting final report on The University of
Texas System I nformation Technology Initiative and the
present status of that initiative. Vice Chancell or
Gonzal ez reviewed the following strategic initiatives
whi ch are currently underway and have the greatest inpact
on the U T. System

. Enterpri se Tel ecommuni cations Infrastructure
. D stance Education Leading to a Virtual University

. Know edge Managenent Including Digital Library

Servi ces
. Tel eheal th
. Mul ti medi a Educational Information Delivery.
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Dr. Gonzal ez then focused on the strategic initiatives
under consi deration:

. Shared Student |Information System
. Wor kgr oup Col | aborati on Tool s

. Common Dat a War ehouse

. System I dentification Smart Card.

In closing, Dr. Gonzal ez discussed briefly the foll ow ng
pending strategic initiatives:

. Shared Cinical Research and Qutcone |Information

. Shared Admi nistrative Support Systens.

Fol | owi ng consi der abl e di scussi on and on behal f of the
Board, Chairnman Rapoport expressed appreciation to Vice

Chancel | or Gonzal ez for this very informative report.

U. T. System Presentation of the Decenber 1996 Monthly

Fi nancial Report.--M. Kerry L. Kennedy, Assistant Vice
Chancel l or and Controller, reviewed the Decenber 1996
Mont hly Fi nancial Report for The University of Texas
System and enphasi zed that in this four-nonth report
there were no vari ances from budget which did not have
reasonabl e expl anati ons.

A copy of The University of Texas System Monthly
Financi al Report as of Decenber 1996 is on file in
the O fice of the Board of Regents.

U_T. System Annual Presentation of the Reporting
Package for the Board of Regents.--Assistant Vice
Chancel l or and Controller Kerry L. Kennedy revi ened
the information contained in the updated University

of Texas System “Reporting Package for the Board of
Regents.” Information provided in the report includes
financial, investnent, and research data for the U T.
Systeminstitutions covering a five-year period ending
August 31, 1996. The report also includes faculty,
enpl oyee, and student denographics extending fromthe
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Fall 1992 through the Fall 1996 Senester. He noted
that the publication contains a wealth of information
about many aspects of the U T. System s operations
and shoul d be regarded as a val uabl e resource which
can hel p respond to many questi ons.

A copy of the “Reporting Package for the Board of
Regents” is on file in the Ofice of the Board of
Regent s.
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REPORT AND RECOMVENDATI ONS OF THE ACADEM C AFFAI RS COW TTEE
(Pages 91 - 120).--Commttee Chairman Lebermann reported that
the Academ c Affairs Conmttee had net in open session to
consider those matters on its agenda and to fornulate recom
mendations for the U T. Board of Regents. Unless otherw se
i ndi cated, the actions set forth in the Mnute Orders which
foll ow were recommended by the Academ c Affairs Conmttee and
approved in open session and w thout objection by the U T.
Board of Regents:

1. U._T. Board of Regents - Regents' Rules and Requl ati ons,
Part One: Anmendnents to Chapter 111, Section 1, Subsec-
tion 1.8, Subdivision 1.87 (Acadenic Titles).--Upon rec-
omrendation of the Academ c Affairs and Health Affairs
Comm ttees, the Board anended the Regents' Rules and
Requl ations, Part One, Chapter I1l, Section 1, Subsec-
tion 1.8, Subdivision 1.87, related to academc titles,
to read as set forth bel ow

1.8 Academc Titles.

1.87 Admnistrative and academc (faculty) titles,
duties, and pay rates for individuals who hold
both adm ni strative and academ c appoi nt nents
are distinct and severable. Tenured or
tenure-track academ c appoi ntnents and
pronotions in academ c rank for adm nistrators
are subject to the sane requirenents and
approval processes as for other faculty and
are to include the establishnment of an
appropriate academ c rate (whether or not any
pay is to be generated fromthat rate) at the
time of approval of the academ c appoi nt nment.
Departure or renoval froman adm nistrative
position does not inpair the individual's
rights and responsibilities as a faculty
menber. Upon return to faculty service,
whet her on a part-tinme or full-tinme basis,
salary for general academ c conponent faculty
is to be based on the approved acadenm c rate,
and salary for health conmponent faculty is at
the rate established pursuant to sal ary
practices for faculty.
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This revision to the Regents' Rules and Regul ations, Part
One, Chapter 111, Section 1, Subsection 1.8,

Subdi vi sion 1. 87 del etes unneeded | anguage concer ni ng

| ong- abandoned faculty titles and includes | anguage
detailing current practice and commonly hel d expectations
related to adm nistrators who also hold tenured or
tenure-track faculty appoi ntnents.

U T. Arlington: Adoption of a Revised Role and M ssion
Statenent and Authorization to Submt Statenent to the
Coordi nating Board for Approval.--The Academc Affairs
Comm ttee recomended and the Board adopted the revised
Rol e and M ssion Statenent for The University of Texas
at Arlington as set out on Page _93 and authorized The
University of Texas System Adm nistration to submt the
statenent to the Texas Higher Education Coordi nating
Board for approval.

The revised mssion statement relates to the
accreditation process which is underway at U. T.
Arlington. The underlying prenm se for the Southern
Associ ation of Colleges and School s’ (SACS) process of
institutional accreditation has been an eval uati on of
whet her the institution has acconplished its stated

pur pose. The purpose statenent nust be appropriate to
col | egi ate education and al so include research and public
service, where those are significant institutiona
responsibilities. The formulation of a statenent of
purpose is a mgjor educational decision involving the
efforts of the institution’s faculty and adm ni strati on.

I n commenci ng the SACS sel f-study process approxi mately
two years ago, the M ssion and Purpose Statenent

Comm ttee nenbers exam ned the extant m ssion statenent
for U T. Arlington and determ ned that it did not
adequately proclaimthe individuality of the University.
Through an extensive two-year process involving many
menbers of the University community, the revised M ssion
St at enent has been devel oped.
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M SSI ON

The m ssion of The University of Texas at Arlington is to
pursue know edge, truth and excellence in a student-centered
academ ¢ community characterized by shared val ues, unity of
pur pose, diversity of opinion, nutual respect and soci al
responsibility. The University is commtted to lifelong

| earni ng through its academ c and continui ng educati on
prograns, to discovering new know edge through research

and to enhancing its position as a conprehensive educati onal
institution with bachelors’, nmasters’, doctoral and nondegree
conti nui ng educati on prograns.
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U T. Brownsville: Approval of Revised Role and M ssion
St at enent and Aut horization to Submt Statenment to the
Coordinating Board for Approval.--The Board, upon
reconmendati on of the Academ c Affairs Committee,
approved the revised Role and M ssion Statenent for The
University of Texas at Brownsville as set forth on Page _
95 and authorized subm ssion of the statenent to the
Texas Hi gher Education Coordi nating Board for approval.

Wen U. T. Brownsville was established in 1991 by action
of the Texas Legislature, that sanme | egislative action
aut hori zed a partnership between U T. Brownsville (UTB)
and Texas Sout hnost College (TSC). The UTB/ TSC
Partnershi p has been in operation since Fall 1992. At
that time, U T. Brownsville and Texas Sout hnbst Coll ege
oper at ed under separate m ssion statenments. In

di scussions with the Southern Association of Colleges and
School s and staff of the Texas Hi gher Education Coor -

di nati ng Board regardi ng accreditation of the
Partnership, it was determ ned in Decenber 1995 that the
Partnership woul d be accredited as a consolidated entity
and hence would require a single mssion statenent for

t he UTB/ TSC Part ner shi p.

The Partnership M ssion statenment, which has been

revi ewed by the Sout hnmost Union Junior College District
Board of Trustees, is simlar to the previous statenent
for U T. Brownsville except that it changes references
fromU. T. Brownsville to the UTB/ TSC Part nershi p, adds
ref erences to associ ate degrees and certificates, and
excl udes the previous Partnership Statenent.
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M SSI ON AND PH LOSOPHY OF THE UNI VERSI TY OF TEXAS AT
BROMSVI LLE and TEXAS SOUTHMOST COLLEGE PARTNERSHI P

The m ssion of The University of Texas at Brownsville and
Texas Sout hnost Col | ege (UTB/ TSC) Partnership is to provide
accessi bl e, affordabl e, postsecondary education of high
quality, to conduct research which expands know edge and to
present prograns of continuing education, public service, and
cultural value to neet the needs of the community. The

Part nershi p conbines the strengths of the community coll ege
and those of an upper-1level university by increasing student
access and elimnating interinstitutional barriers while
fulfilling the distinctive responsibilities of each type of
institution.

The University of Texas at Brownsville and Texas Sout hnost
Col l ege Partnership offers Certificate, Associate,

Baccal aureate, and Master’s degrees in |iberal arts and

sci ences, and in professional prograns designed to neet
student demand and regi onal needs. UTB/ TSC al so supports the
delivery of doctoral prograns through cooperative agreenents
w th doctoral degree-granting institutions.

UTB/ TSC pl aces excellence in learning and teaching at the core

of its commtnents. It seeks to help students at all |evels
develop the skills of critical thinking, quantitative analysis
and effective conmuni cations which will sustain lifelong

|l earning. It seeks to be a community university which

respects the dignity of each | earner and addresses the needs
of the entire conunity.

UTB/ TSC advances econom ¢ and soci al devel opnent, enhances the
quality of life, fosters respect for the environnment, provides
for personal enrichnment, and expands know edge through
prograns of research, service, continuing education and
training. It convenes the cultures of its community, fosters
an appreciation of the unique heritage of the Lower Ri o G ande
Val | ey and encourages the devel opnent and application of
bilingual abilities in its students. It provides acadenic

| eadership to the intellectual, social, and economc |life of
the binational urban region it serves.
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STATEMENT OF PHI LOSOPHY

UTB/ TSC is conmitted to excellence. It is dedicated to

st ewar dshi p, service, openness, accessibility, efficiency, and
citizenship. UIB/TSCis conmtted to students, participatory
governance, |iberal education, the expansion of the
application of know edge, human dignity, the conveni ng of
cultures and respect for the environnent.
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| NFORVATI ONAL REPORT

U T. System Review of Effect of the Hopwood v. State of
Texas Decision on Financial A d Prograns.--At the concl usion
of the Academic Affairs Cormttee neeting, Conmittee Chairnan
Lebermann call ed on Vice Chancell or and General Counsel
Farabee to review for the Board the effect of the Hopwood v.
State of Texas decision on the financial aid prograns within
The University of Texas System

Vi ce Chancel | or Farabee reported that approximately two weeks
ago (January 15, 1997) the University of Houston System
requested an Attorney General’s opinion on the effect of the
Hopwood v. State of Texas decision on various schol arship
prograns of the University of Houston System

In response to that request and to bring the Board up-to-date
on the Hopwood v. State of Texas case, Vice Chancell or Farabee
distributed to the nenbers of the Board and di scussed Attorney
General Dan Mrales’ letter opinion dated February 5, 1997,
which is set forth on Pages 97 - 120. M. Farabee’s presenta-
tion and the subsequent discussion was recorded and is on file
in the Ofice of the Board of Regents.
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®ffice of the Attornep General
$tate of Texas
DAN MORALES

ATTORNEY GENERAL = ebruary 5, 1997
Mr. William P. Hobby Letter Opinion No. 97-00 1
Chancellor
University of Houston System Re: Effect of Hopwood v. State of Texas on
1600 Smith, suite 3400 various scholarship programs of the University of
Houston, Texas 77002-7347 Houston (ID# 39347)

Dear Chancelor Hobby:

We have received your opinion request dated January 15, 1997, in which you ash various
cuestions concerning the specific effect of the Fifth Cii Court of Appedls decison in Hopwood
v. Stare, 78 F.3d 932 (5th Cir. 1996). reh’'g en banc denied, 84 F.3d 720 (Sth Cii. 1996), cert.
denied, 116 S. Ct. 2581 (1996). You first question the goplication of Hopwood 10 financial ad
programs and its precedential value in light of the 1978 decision of the United States Supreme Court
in Regents of the University of California v. Bakke, 438 U.S. 265 (1978). You then ash about

Hopwood'’s impact on five specific scholarship programs and certain Universty of Houston data
collection activities Because of the importance of these issues to the higher education community

of this date, we have expedited a response to you.

To answer your questions fully, however, it is first necessary t0 trace the development of the
Equal Protection case law involving governmental preferences based 0o race decided by the United
states supreme court. we will then examine the Hopwood decision itself.

Egqual Protection Analvsis

The Equd Protection Clause, which is found in section 1 of the Fourteenth Amendment,

mandates that “[rjo State shag . . . deny to any person within its jurisdiction the equal protection of
the laws”’ The Supreme Court has interpreted this to mean that any racid classification made by

government is highly suspect and must be reviewed under the most exacting judicid scrutiny.  City

'Title 42 of the United States Code, section 2000d, provides: “No person in the United States shall on the ground
of race, color, or national origin, be excluded from participation in, be denied the benefits of, or be subjected o
discrimination under any program or activity receiving federal financial assistance.” We do not discuss the saguinssants
of title VI in this opinion because it proscribes “only those racial classifications that would violate the Equal Protection
Clause or the Fifth Amendment.™ Baldke, 438 U.S. at 287 (J. Powell), United States v. Fordice, 505 U.S. 717 (1992) (“our
cases make clear, and the parties do not disagree, that the reach of title V1's protection extends no further than the Fourteenth
Amendment " (citstions amitied)). We note, however, that the prohibitions of title VI would apply to any institution, public
or private, that receives federal financial assistance.
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Chancellor William P. Hobby - Page 2 (L097-001)

of Richmond v. JA. Crason Co., 488 U.S. 469, 493 (1989); Adarand Constructors v. Pena, — U S.
—, 115 S. Ct. 2097, 2110 (1995). In Bakke, Justice Powell explained that:

The guarantee of equal protection cannot mean one thing when
applied to one individua and something else when applied to a person of
another c&r. If both are not accorded the same protection, then it is not
equal.. Racial and ethnic distinctions of any sort are inherently
suspect and thus call for the most exacting judicial examination. This
perception of racial and ethnic distinctions is rooted in our Nation's
constitutional and demographic history.

438 US. at 291

In Bakke, the supreme court invalidated a special admissons program that reserved sixteen
of the one hundred seats in the first year medical school class to disadvantaged minority students? at
the University of Californis at Davis. The pro&red justifications for the program were the desire “to
reduc[e] the historic deficit of traditiondly disfavored minorities in medica school and the medicd
profession,” the need to “counte{r] the effects of societd discrimination,” the need to “increas[e] the
number of physicians who will practice in communities currently underserved,” and, to “obtain the
educational benefits that flow from am ethnically diverse student body.” Id &t 306.

Justice Powell, writing for a divided court,? ruled that the special admissions program violated

TThe medical school targeted “Blacks, Chicanos, Asians, and American Indians” for this special treatment. /d. at
274, .

Four Justices--Brennan, White, Marshall, and Blackmun-—joined in that part of the opinion that recognized the
State's substantial interest in a specially devised admissions program that involved the competitive use of race and ethnicity.
'I'heymlcrprewdtheemmlmmgoftbeCMsdecmontobeM

Government may take race into account when it acts not to demean or insult any racial
group, but to remedy disadvantages cast on minorities by past racial prejudice, at least
when sppropriate findings have been made by judicial, legislative, or administrative bodies
with competence to act in this arca.

Bakke, 438 U.S. at 325. They concluded that the school's “articulated purpose of remedying the effects of past societal
_nwﬂ:wmaﬁmﬂmﬂmpmﬂhmdwmpmmwmm
is & sound basis for concluding that minority underrepresentation is substantial and chronic, and that the handicap of past
discrimination is impeding sccess of minorities to the Medical School.” /d st 362. Although these four Justices approved
of the use of past societal discrimination as a constitutionally sufficient justification for affirrnative action, this was not the
view of the Court’s opinicn, see, ¢.g., id. at 307-11, and has consistently not been the view of the Supreme Court in cases
decided since Bakke, see, e.g., Wygan:t v. Jackson Bd. of Educ., 4716 U.S. 267 {1986); Croson, 488 U.S. 469, Adarand
Construciors, 115 S. Ct. 2097,

Four of the Justices—Stevens, Chief Justice Burger, Stewart, and Rehnqlu—nned that the program had violated

title VI of the Civil Rights At , which prohibits dissrismisemion on the basis of race, color, and national origin in any program
(continued...}

- 08 =



Chancellor William P, Hobby - Page 3  (L097-001)

the Equal Protection Clause of the Fourteenth Amendment because the proffered justifications were
constitutionally insufficient to allow the racial preferences of the program. He noted that
“[plreferring members of any one group for no reason other than race or ethnic origin is
discrimination for its own sake. This the United States Constitution forbids.” | d at 307 (citations
omitted). However, he also concluded that “the State has a substantial interest that legitimately may
be saved by a properly devised admissions program involving the competitive consideration of race
and ethnic origin" Id at 320. But, “when a State' sdistribution of benefits or imposition of burdens
hinges on ancestry or the color of a person’s skin, that individual is entitled to a demondtration that
the challenged classification is necessary to promote e substantial state interest.” | d Justice Powell
dxdnotagreemthmemed:calsdmlﬂmnhdaoompdhngmmmooumMmeeﬁ'ects of past
societal discrimination. He explaned his disapproval of this justification in the following passage:

We have never approved a classification that aids persons perceived as
members of reltively victimized groups et the expense of other innocent
individuals in the absence of judicial, legisiative, or administrative findings
of conditutional or statutory violations. After such findings have been
made, the governmental interest in preferring members of the injured
groups a the expense of others is substantial, since the legd rights of the
victims must be vindicated. In such a case, the extent of the injury and the
consequent remedy will have been judicially, legislatively, or
administratively defined. Also, the remedial action usually remains subject
toconnmnngovnghttousurethatnwdlworkthelemharmpow'ble
to other innocent persons competing for the benefit. Without such
findings of constitutional or statutory violations, it cannot be said that the
government hasany greater interest in helping one individual than in
refraining from harming another. Thus, the government has no compelling
justification for inflicting such harm.

|d at 307-09 (citations ontted). Moreover, Justice Powell denied that the University of California
had the competence Or authority to make these determinations:

¥...continued)
or activity receiving federal financial assistance, becsuse the medical school through the use of the special sdmissions
program had discriminsted against Alan Bakke on account of his race. In an opinion suthored by Justice Stevens, these four
Justices reasoned:

The University through its special admistions policy, excluded Bakke from
participation in its program of medical education because of his race. The University also
acknowledges that it was, and stil is, receiving federal financial assistance. The plain
language of the statute therefore requires affirmance of the judgment below. A different
result cannot be justified unless that ianguage misstates the actual intent of the Congress
that enacted the statute or the statute is not enforceable in a private action. Neither
conclusion is warranted.

Bakke, 438 U S. st 412. Having found a statutory violation, these four Justices saw no need in addressing the Equal
Protection issue.
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[The University] does not purport to have made, and is in no position
to make, such findings. Its broad mission is education, not the
formulation of any legislative policy or the adjudication of particular
clams of illegality. For reasons similar to those stated in Pert IO of this
opinion, isolated segments of our vast governmental structures are not
competent to make those decisions, at least in the absence of legidétive
mandates and legidatively determined criteria. . . . Before relying upon
these sorts of findings in establishing a racial classification, a
governmental body must have the authority and capability to establish,
in the record, that the classification iS responsive to identified
discrimination. . . . Lacking this capability, [the University) has not
carried its burden of justification on thig issue.

|d at 309-10 (citations omitted). The only interest Powell deemed constitutionally sufficient to
justify a program that takes race end ethnicity into account was the school’s interest in educarional
diversty, not the efhmic diversity practiced by the medical school “The diversity that furthers a
compelling state interest encompasses & far broader array of qualifications end characteristics of
which racid or ethnic origin is but g single though important element. [The University's| speciad
admissions program, focused solely on ethnic diversity, would hinder rather than further attainment
of genuine diversity.” Id. at 315 (emphasisin original). Although Justice Powell believed a
university could use educational diversty as a conditutiondly sufficient justification for a special
admissions program in which race or ethnicity was e factor, abeit not 8 determinative factor, the
medical school had used race or ethnicity as the determinative factor, which he believed to be
conditutionally  impermissible.

Unfortunately, there was no clear mgjority in Bakke. Four Justices agreed with that portion
of Justice Powell’s opinion that invaidated the specia admissions program, not because it wviplated
the Equa Protection Clause but rather because it violated title V1. In addition, four different
Jugtices agreed with that portion of Justice Powell’s decison which recognized that a state has g
subgtantia interest that may be served “in a properly devised admissons program involving the
competitive consideration of race and ethnic origin,” not on educaiona diversity grounds but on
grounds that the state may adopt a race-conscious program if needed to remove the disparate impact
its actions otherwise my have and if there is reason to believe that the disparate impact itself is the
result of past discrimination, either its own or society’s at large.’ Id at 369. Moreover, there was

“See footnote 3, supra.

*See footnote 3, supra. These four Justices would not apply the strict scrutiny standard of review in cqual protection
cases involving race preferences by govenment Rather, they would apply an intermediate standard of review:
governmenial race preferences designed 1o further remedial purposes would be constitutional if they served important
governmental objectives and were substantially related 1o achieving those objectives. Bakke, 438 U.S. at 359 see also
Wygant, 476 U.S. at 302 (Marshall, J., dissenting).
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no Court majority for the proposition that governmental preferences made on the basis of race or
ethnicity must be reviewed under the strict scrutiny standard.

The Supreme Court next addressed the issue of racial preferences eight years later in Wygans
v. Jackson Board of Education, 476 U.S. 267 (1986). which involved a school board's policy of
extending preferential protection against layoffs to minority employees because of their race. The
school board justified its preference program on two grounds. First, the board argued that it had
an interest in providing minority role models for its minority students as an attempt to dleviate the
effects of societal discrimination.  Second, the school board argued that it was  attemptingtoremedy
prior discrimination that it had perpetrated on minorities,

Again writing for a divided Court, Justice Powell, the author of the Bakke decision, disposed
of the first justification quickly:

This Court never has held that societal discrimination alone is
sufficient to justify aracid classification. Bather, the Court has insisted
upon some showing of prior discrimination by the governmental unit
involved before dlowing limited use of racid classifications in order to
remedy such discrimination. . . .

L

Societd diserimination, without more, is too amorphous a basis for
imposing a racially classified remedy. The role mode theory announced
by the District Court and the resultant holding typify this indefiniteness.
There are numerous explanations for a disparity between the percentage
of minority students and the percentage of minority faculty, many of them
completely unrelated  to discrimination of any kind. In fact, there is no
apparent connection between the two groups. . . . No one doubts that
there has been serious recid discrimination in this country. But asthe
basis for imposingdiscriminatory legal remedies that work against
innocent people, societal discrimination is insufficient and over expansive.
In the absence of particularized findings, a court could uphold remedies
that are ageless in their reach into the past, and timeless in thelr abii to
affect the future.

Wygant, 476 U.S. at 275-76 (emphasisin original). In reviewing the second justification,
remedying pest discrimination, Justice Powell’s plurdity opinion noted that

a public employer like the Board must ensure that, before it embarks on
an affirmative action program, it has convincing evidence that remedid
action is warranted. That is, it must have sufficient evidence to justify the
conclusion tha there has been prior discrimination.
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Under drict scrutiny, the means chosen to accomplish the State's
asserted purpose must be specifically and narrowly framed to accomplish
that purpose. “Racial classifications are Smply too pernicious to permit
any but the most exact connection between justification and
classification.”

ld at 277,280 (citations onitted). A though Justice Powell's phurality opinion recognized that
the board had a compeling governmental interest in remedying the present effects of its past
discrimination, it nonetheless invaidated the policy because it was not narowly talored to
accomplish the remedid purpose. Justice Powell reasoned:

Here . . . the means chosen to achieve the Board’s asserted purposes
is that of laying off nonminority teachers with grester seniority in order to
retain minority teachers with less seniority. We have previously expressed
concern over the burden that a preferential-lsyoffs scheme i mposes on
innocent parties. In cases involving valid hiring godls, the burden to be
borne by innocent individuals is diffused to a condderable extent among
society generally. Though hiring goals may burden some innocent
individuds, they simply do not impose the same kind of injury that layoffs
impose. Denid of' a future employment opportunity is not as intrusive as
loss of an exigting job.

.y

While hiring gods impose a diffuse burden, often foreclosing only one
of severd opportunities, |ayoffs impose the entire burden of achieving
racial equality on particular individuals, often resulting in serious
disruption of their lives. That burden is too intrusive. We therefore hold
that, as a means of accomplishing purposes that otherwise may be
legitimate, the Board's layoff plan is not sufficiently narrowly tailored.
other, less intrusive means of accomplishing similar purposes-such as the
adoption of hhing godsae avalale For these reasons, the Boad's
sdlection of layoffs as the means to accomplish even a valid purpose
cannot satisfy the demands of the Equal Protection Clause.

ld a 281-84 (itations omitted) {emphasis in original). Only three other Justices joined with
Justice Powell in subjecting the board’s racially preferential |ayoff policy to grict scrutiny review.

Three years later. in Crosom, 488 U.S. 469, a mgjority of the Justices of the Supreme Court
finally agreed that the Equal Protection Clause of the Fourteenth Amendment requires that racial
preferences made by state and local governments be subject to Strict serutiny review. See also
Adarand Constructors, 115 S. Ct. 2997 (*With Croson, the Court finally agreed that the
Fourteenth Amendment requires drict scruting of al race-based action by date and locd
govanments.”).
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The Croson Court, in a decison written by Jusice O’'Connor, invaidated a set-aside
program that “required prime COMractors to whom the city awarded construction Contracts to
subcontract a least 30% of the dollar amount of the contract to one or more” minority-owned
businesses.® If the prime contractor was a minority business, then it did not have to subcontract
thirty-percent of the contract to anotha minority firm. Croson, 488 U.S. & 477-78.

The plan was adopted by the Richmond city council after a public hearing in which “{t]here
was no direct evidence of race discrimination on the part of the city in letting contracts or any
evidence that the city’s prime contractors had discriminated against minority-owned
subcontractors.” Id a 480. gather, the city council found that there were present effects of past
discrimination in the condruction industry generdly. The city council justified the set-aside by
declaring that “it was ‘remedid’ in nature and enacted ‘for the purpose of promoting wider
participation by minority business enterprises in the construction of public projects™” Id a 478.
The plan expired & the end of five years. Jd

The Supreme Court began its review of the set-aside program by announcing that Strict
scrutiny must be used in Equal Protection cases involving racial preferences made by government:

As this Court has noted in the past, the “rights created by the first
section of the Fourteenth Amendment are, by its terms, guaranteed to the
individual. The rights established are personal tights.” Shelley V.
Kraemer,334US. 1,22,68 S. Ct. 836, 846,92 L. Ed. 1161 (1948). The
Richmond Plan denies certain citizens the opportunity to compete for a
fixed percentage of public contracts based solely upon their race. To
whatever racid groups these citizens belong, their “persona) rights’ to be
trested with equa dignity and respect are implicated by a rigid rule
erecting race as the sole criterion in an aspect of public decison making.

Absent searching judicid inquiry into the justification for such race-
based measures, there is Smply no way of determining what classifications
are in fact motivated by illegitimate notions of racial inferiority Or
smple racid politics. Indeed, the purpose of dtrict serutiny is to “smoke
out” illegitimaie uses of race by assuring that the legidaive body is
pursuing a god important enough to warrant use of a highly suspect tod.
The test also ensures that the means chosen “fit” this compelling goal S0
closaly that there is little or no possibiity that the motive for the
classification was illegitimate racial prejudice or stereotype.

. Classifications based on race carry a danger of stigmatic harm. Unless
they are strictly reserved for remedid settings, they may in fact promote
notions of recid inferiority and lead to a palitics of racid hostility. See

*The city defined minarities as “citizens of the United States who are Blacks, Spanish-speaking, Orientals, Indians,
Eskimos, or Aleuts.” Croson, 488 U.S. at 478.
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University of California Regents v. Bakke, 438 1J.S. at 298.98 S. Ct. at
2752 (opinion of Powell, J) (“[P]referential programs may only reinforce
common stereotypes holding that certain groups are unable to achieve
success without special protection bad on a fagtor having no relaion to
individua worth.”). We thus reaffirm the view expressed by the plurdity
in Wygant that the sandard of review under the Equa Protection Clause
nﬁm#dMMOnthemeofﬂmsebwdawdorbmeﬁtedbyapuumﬂar
classfication

Id at 493-94 (citations omitted). After strictly scrutinizing the set-aside program, the Supreme
Court ruled that the Cii of Richmond bad shown no compelling governmental interest in
eradicating the present effects of past discrimination. To begin with, there was no evidence that
the city had discriminated against the preferred minorities, much less any evidence of the present
effects of the city’s past discrimination againgt the preferred minorities. Indeed, the Court noted
that it would have been impossible for the city to have shown disuimination against Aleuts and
Eskimos, two of the preferred groups.” Moreover, the Court noted that the city could have justified
its program as a way to eradicate the present effects of past private discrimination in which the city
had been a passive participant:

Thus, if the city could show that it had essentially become a “passive
participant” in a sysem of racid excluson practiced by elements of the
local construction industry, we think it dear that theeity could take
affirmative steps to dismantle such a system. It is beyond dispute that
any public entity, state or federd, has a compelling interest in assuring
that public dollars, drawn from the tax contributions of dl citizens, do
not serve to finance the evil of private prejudice. C’ Norwood V.
Harrison, 413 U.S. 455, 465, 93 S. Ct. 2804, 2810, 37 L. Ed. 2d 723
(1973) (Racial discrimination in State-operated schools is barred by the
Constitution and [iJt is also axiomatic that a state may not induce,
encourage or promote private persons to accomplish what it is
condtitutionaly forbidden to accomplish.).

"The Court said in this regard:

There is absolusely no evidence of past discrimination against Spanish-speaking,
Oriental, Indian, Eskimo, or Aleut persons in any aspect of the Richmond construction
industry. The District Court took judicial notice of the fact that the vast majority of
. “minority” persons in Richmond were black. It may well be that Richmond has never had
an Aleut or Eskimo citizen. The random inclusion of racial groups that, as s practical
matter, may never have suffered from discrismismmiow in the construction industry in

Rwhmxd.mggesuthﬂpahapﬂhecﬁynpupouwnumfmtomedypm
discrimination.

Id. at 506 (citation omitted) (emphasis added).
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|d gt 492-93 (citations omitted). But the record was devoid of any evidence of past discrimination
by the city’s prime contractors in which the city had been a passive paticipant. Rather, the city
justified its program on past industry-wide discrimination. In holding that this judtification was
constitutionally insufficient, the Court reasoned that:

Like the “role model” theory employed in Wygant, a generalized assertion
that there has been past discrimination in an entire industry provides no
guidance for a legidative body to determine the precise scope of the injury it
seeks to remedy. It “has no logical stopping point.”

[

While there is no doubt that the sorry hi story of both private and public
discrimination in this country has contributed to a lack of opportunities for
black entrepreneurs, thisobservation, standing alone, cannot justify arigid
racid quota in the awarding of public contracts in Richmond, Virginia. Like
the claim that discrimination in primary and secondary schooling justifies a rigid
racial preference in medical school admissions, an amorphous clam that there
has been past discrimination in a particular industry cannot justify the use of an
unyielding racid quota.

It is sheer speculation how many minority firms there would be in
Richmond absent past societd discrimination, just as it was sheer speculation
how many minority medical students would have been admitted to the medica
school at Davis absent past discrimination in educational opportunities.
Defining these sorts of injuries as “identified discrimination™ would give loca
governments license to create a patchwork of racid preferences based on
datisticd generdizations about any particular field of endeavor.

Id at 498-99 (citations omitted). In addition to concluding that Richmond had shown no
compelling governmental interest, the court also found that the program was not narrowly tailored
for two reasons:

First, there does not appear to have been any consderation of the use
of race-neutral means to increase minority business participation in city
contracting.

Second, the 30% quota cannot be said to be narrowly tailored to any
goal, except perhaps outright racial balancing. It rests upon the
“completely unrealistic” assumption that minorities will choose a particular
trade in Jockstep proportion to their representation in the loca population.
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|d at 507 (citation omitted). Thus, the Court ruled that the set-aside program violated the Equal
Protection Clause and was, therefore, uncongtitutional.

In 1993, the Supreme Court once again considered the use of race by state governments, this
time in congressiona redidricting legidation in which maority-minority didricts were drawn
pursuant to section 2 of the Voting Rights Act. The Court ruled, in Shaw v. Reno, 509 U.S. 630,
649 (1993), tha “a plaintiff challenging a reapportionment statute under the Equal Protection Clause
may dae a clam by dleging tha the legidation, though race-neutrd oa its face, rationaly cannot
be understood as anything other than an effort to separate voters into different digtricts on the basis
of race, and that the separation lacks sufficient justification.” In so ruling, the Court noted that in
previous cases involving racial preferences, they had “held that the Fourteenth Amendment requires
date legidation that expresdy distinguishes among citizens because of their race to be narrowly
tailored to further a compelling governmenta interest” 1d at 643.

The Court addressed the same issue again two years later, in Miller v. Johnson, -U.S-,
115 S. Ct. 2475 (1995) and in United States V. Hays, -U.S-, 115 8. Ct. 2431 (1995). In Miller
v. Johnson, the Court explaned that

the essence of the equal protection claim recognized in Shaw is that the
State has used race as a basis for separating voters into districts. Just as
the State may not, absent extraordinary justification, segregate citizens
on the basis of race in its public parka, buses, golf courses, beaches, and
schools, so did we recognize in Shaw that it may not separate its citizens
into different voting digtricts on the basis of race. The idea is a ample
one: “At the heat of the Condtitution's guarantee of equal protection
lies the smple command that the Government must treat citizens ‘as
individuals, not “as simply components of a racial, religious, sexual, or
nationd class*” When the State assigns voters on the basis of race, it
engages in the offensive and demeaning assumption that voters of a
paticular race, because of their race, “think alike, share the same politica
interests, and will prefer the same candidates at the polls” Race-based
assignments “embody stereotypes that treat individuas as the product of
thelr race, evaluating their thoughts and efforts--their very worth as
citizens-according to a criterion barred to the Government by history
and the Congtitution.”

Miller. 115 S. Ct. a& 2485-86 (citations omitted). And in Hays, the Court ruled that “[w]here a
plantiff resdes in a racially gerrymandered digtrict, however, the plaintiff has been denied equal
trestment because of the legidaiure's reliance on racid criteris, and therefore, has standing to
chdlenge the legidature's action. Voters in such digtricts may suffer the specid representationa
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harms racial classifications can cause in the voting context.” Hays, 1S S. Ct. at 2436 (citation
omitted.).’

In 1995, six years after Crason, the supreme Court ruled that Equal Protection cases
involving the use of raciad preference by the federal government had to undergo strict scrutiny in
order to assess their constitutionality. Adarand Constructors, 115 S. Ct. at 2113 (“{W]e hold today
that dl racial classifications, imposed by whatever federal, state, or locd governmental actor, must
be analyzed by a reviewing court under strict scrutiny. In other words, such classifications are
congdtitutional only if they are narrowly tailored measures that further compeling governmental
interests.).  In reaching this result, Justice O’Connor. writing for the Court, reviewed the Equd
Protection case law involving the use of racia preferences by government up through end including
Croson. She didilled from these cases three genera propositions regarding governmenta recia
classifications:

First, skepticism: *“[a]ny preference based on racid or ethnic criteria
must necessarily receive a most arching examination.”* Second,
consistency: “the standard of reviev under the Equal Protection clause
is not dependent on the race of those burdened or benefitted by a
particular classification.” And third, congruence: “{e]qual protection
analysis in the Fifth Amendment ares is the same as that under the
Fourteenth Amendment.” Taken together, these three propositions lead
to the conclusion that any person, of whatever race, has the right to
demand that any governmental actor subject to the Constitution justify any
racial classification subjecting that person to unequal treatment under the
drictest judicia scrutiny,

Id a 2111 (citations omitted).

With these cases as prologue. theFifth Cii Court of Appealsissued its decisionin
Hopwood.

The Hopwood_Decision

The Hopwood decison was issued on March |g. 1996. In Hopwood, a panel of the Fii
Circuit ruled that the defendants had shown no compelling dtate interest for an affirmative action
program at the University of Texas School of Law that granted preferences t0 African-American
and Mexican-American applicants. Specificaly, the Hopwood panel ruled that: (1) diversity was
not 8 compelling State interest; and, (2) the defendants had not presented sufficient evidence of a
remediad need for the affirmative action program.

“Last tevm, the Supreme Court struck down our state’s cewgrsssivmml redistricting legislation as unconstitutional
on the grounds that it violated the Equal Protection Clause of the Fourteenth Amendment because we had created three
mlja'ily-mimitydisu-iasthnwaenannrowlyuﬂuadtomchthem‘umpeﬂingimmhmplyingwithsectiou
2 of the Voung Rights Act. Bush v. Vera, —U.8.—, 116 S. Ct 1941 (1996).
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Asto the diversity basis for affirmative action, the Fifth Cii concluded:

In sum, the use of race to achieve a diverse student body, whether as
2 proxy for permissible characteristics, Smply cannot be a state interest
compelling enough to meet the steep standard of strict scrutiny. These
|latter factors may, in fact, turn out to be substantialy correlated with
race, but the key is that race itself not be taken into account. Thus, that
portion of the district court’s opinion upholding the diversty rationale
is reversibly flawed.

Hopwood, 78 F.3d et 948 (footnotes omitted). The court ruled, by a vote of 2-1 that Justice
Powell's opinion in Bakke recognizing a compelling state interest in diversity is not, and has not
been, the law. In reaching this conclusion, the panel reasoned:

Justice Powell's argument in Bakke garnered only his own vote and has
never represented the view of a mgority of the Court in Bakke or any
other case. Moreover, subsequent Supreme Court decisions regarding
education state that non-remedial state interests will never judtify racia
classifications. Finally, the classification of persons on the basis of race
for the purpose of diversity frustrates, rather than facilitates, the gods of
equal protection.

Justice Powell’s view in Bakke is not binding precedent on the issue.
While he announced the judgment, no other Justice joined in tha pert of
the opinion discussing the diversity rationale, In Bakke, the word
“diversity” is mentioned nowhere except in Justice Powell's single-Justice
opinion.  In fact, the four-Justice opinion, which would have uphed the
soecid admissons program under intermediate mutiny, implicitly rejected
Jugtice Powell’s position. See 438 U.S. at 326 a. 1.98 S. Ct. at 2766 n.1
(Brennan, White, Marshall, and Blackmun JJ,, concurring in the judgment
in pat and dissenting) (“We aiso agree with Mr. Justice POWELL that a
plen like the “Harvard™ plan. . . is constitutional under our approach, at
least 0 10ng as the use of race {0 achieve an integrated student body is
necessitated by the lingering effects of past discrimination. ")(emphasis
added). Justice Stevens declined to discuss the congtitutional issue. . . .

*Although Judge Weiner did not join the panei’s ruling that diversity was not a compelling state interest, he
nonetheless ruled that the program was unconstitutional because it was not narrowly tailored to meet that interest since the
affirmative action program benefitted only African-Americans and Mexican-Americans. Hopwood, 78 F.3d at 965-66.
He noted that “[b]y singling out only those two ethnic groups, the initial stage of the law school’s 1992 admissions process
;ﬁgneddlogﬂhernm—hdmcm’ Hispanic Americans, Asian Americans, and Native Americans, 1o name but a few.” /d. at
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Thus, only one Justice concluded that race could be used solely for the
reason of obtaining a heterogenous student body.

Id at 544 (emphasis in origind).

As to the remedial basis for affirmative action, the Fii Cii panel disagreed with the
district court’s conclusion that the state had proven that remedial action was necessary. The district
court held that the state’s “institutions of higher education are inextricably linked to the primary and
secondary schoals in the system” and that the history of racially discriminatory practices in the
state’s primary and secondary schools in the recent past had three present effects on the law school,
which it described as

includ[ing] [1] the Jaw school’ s lingering reputation in the minority
community, particularly with prospective students, as a “white’ school,
[2] an underrepresentation of minorities in the student body; and {3}
some perception that the law school is a hostile enavironment for
minorities.

Hopwood, 861 F. Supp. at 572. The Fii Circuit panel struck down thefirst and third effects-bad
reputation in the minority community as a white school and hodtile environment-as being legdly
insufficient to sustain the use of race in the admissions process. Hopwood, 78 F.3d at 953. It relied,
in doing so. on Podberesky v. Kirwan, 38 F.3d 147 (4th Cir. 1994). cert. denied, -U.S.-, 1158,
ct. 2001 (1995).

Podberesky involved an equal protection challenge to a race-based scholarship program a the
University of Maryland. The State of Maryland argued in Podberesky that the challenged scholarship
program was justified in order to eradicate the present effects of past discrimination. Maryland
agued that the separate scholarship program was needed because of the university’s “poor reputation
within the African-American community” and because “the atmosphere on campus [was] perceived
as being hosile to African-American students” Podberesky, 38 F.3d a 152. The Podberesky court
regected these judifications. It reasoned that any poor reputation by the school “is tied soldy to
knowledge of the University’s discrimination before it admitted African-American students.” Id at
154. Moreover, it found that “mere knowledge of historical fact is not the kind of present effect that
can justify a race-exclusive remedy. Ifit were otherwise, as long as there are people who have access
to history books, there will be programs such as this one.” Id

Utilizing the reasoning of Podberesky, the Fifth Circuit panel concluded:

. Weconcur in the Fourth Circuit’ s observation that knowledge of
historical fact Smply cannot justify current racial classifications. Even if,
as the defendants argue, the law school may have had a bad reputation in
the minority community, “[t]he case against race-based preferences does
not rest on the sterile assumption that American society is untouched or
unaffected by the tragic oppression of its past.” Maryland Troopers Au 'n
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v. Evans, 993 F.2d 1072, 1079 (4th Cii. 1993). “Rather, it is the very
enormity of that tragedy that lends resolve to the desire to never repeat it,
and find a legd order in which digtinctions based on race shal have no
place” Id Moreover, we note that the law school’s argument is even
wesker than that of the university in Podberesky, as there is no dispute
that the law school has never had an admissons policy that excluded
Mexican Americans on the basis of race.

The Podberesky court rejected the hostile-environment claims by
obsarving that the “effects”-that is, racid tensions—were the result of
present societal discrimination. 38 F.3d at 155. There was smply no
showing of action by the university that contributed to any racid tension.
Similarly, one cannot conclude that the law school’s pas? discrimination
has created any current hodile environment for minorities. While the
school once did practice de jure discrimination in denying admisson to
blacks, the Court in Sweast v. Painter, 339 U.S. 629 (1950), struck down
the law school’s program. Any other discrimination by the law school
ended in the 1960's. Hopwood, 861 F. Supp. at 555.

Hopwood, 78 F.3d a 953 (emphasis in origind).

Having disposed of two of the State's three present-effects arguments, the Fiih Circuit turned
its atention to the remaining effect: underrepresentation. Noting that “the stat€’s use of remedia
recia classificetions is limited to the harm caused by a specific state actor,” id at 950, the pane
disagreed with the digtrict court's conclusion that evidence of “past discrimination on the part of the
Texas school system (including primary and secondary schools), reaching back perhaps as far as the
education of the parents of today’s students, justifies the current use of racia classfications” Id at
953-54. It ruled that the State of Texas is not the rdevant state actor to scrutinize the law school
is.  Thus, to justify the use of affirmative action asa remedy, the evidence must show past
discrimination by the law school, not by the state and not by the University of Texas System
generdly. The Hopwood pand noted that

[shtrict scrutiny is meant to ensure that the purpose of a racid preference
is remedid. Yet when one tate actor begins to judify racid preferences
based upon the actions of other state agencies, the remedial actor’s
competence to determine the existence and scope of the harm-and the
appropriate reach of the remedy—is called into question. . . .

Even if, arguendo, the Sate is the proper government unit t0 scrutinize,
the law school’s admissions program would not withstand our review. For
the admissons scheme to pass conditutionad muster, the State of Texas,
through its legidature, would have to find that put segregation has present
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effects; it would have to determine the magnitude of those present effects;
and it would need to limit carefully the “plus™ given to applicants to remedy
that harm. Abroadpromthnsweepsmnﬂnnnonueswnhamnedythat
is in no way related to past harms cannot survive constitutional scrutiny.
Obvioudly, none of those predicate has been satisfied here.

In sum, for purposes of determining whether the law school’s admissions
system properly can act as a remedy for the present effects of past
discrimination, we mugt identify the law school as the relevant aleged past
discriminator. The fact that the law school ultimately may be subject to the
directives of others, such as the board of regents, the university president, or
the legidature, does not change the fact that the relevant putative
discriminator in this case is till the law school. 7 order for any of these
entities t0 direct a racial preference program at the law school, it must be
because of past Wwrongs at that school.

Id & 95 1-52 (emphasis added). The district court found just the opposite, however, dtating that
“[i]n recent history, there is no evidence of overt officially sanctioned discrimination at the
University of Texas.” Hopwood, 861 F. Supp. at 572. Thus, a unanimous Fii Circuit panel'®
concluded that there was no remedial justification for the law school’s affirmative action program:

[W]e hold that the University of Texas School of Law may not use
race as a factor in deciding which applicants to admit in orda to achieve
adiverse student body, to combat the perceived effects of a hostile
environment at the law school, to alleviate the law school’s poor
reputation in the minority community, or to eliminate any present effects
of past discrimination by actors other than the law school.

Hopwood, 78 ¥.3d at 962.”

¥Judge Weiner disagreed only with the panel’s conclusion that diversity is not a compelling state interest; he agreed
with the remainder of the majority’s opinion: “Although 1 join my colleagues of the panel in their holding that the law
school’s 1992 sdmissiens process fails to pass strict scrutiny, on the question of diversity I follow the solitary path of narrow
tailoring rather than the primrose path of compelling interest to reach our common holding.” Hopwood, 78 F.3d at 966
(footnote omitted).

"In 1973, the District Court for the District of Columbia ordered the Office for Civil Rights (“OCR™) of the United
States Department of Health, Education and Welfare (“HEW™) (now the “Department of Education™ or (“DOE™)) to
investigate discrimination in Texas' system of higher education. See Adams v. Richardson, 356 F. Supp. 92 (D.D.C.),
modified and off"d, 480 F.2d 1159 (D.C. Cir. 1973), dism 'd sub nom, Women's Equity Action League v. Cavazos, 907
F2d 742 (D.C. Cir. 1990). Following a two-year investigation, OCR found in 1980 that Texas had failed to eliminate the
muguofmxmwmwmmmmmwmmmmumwummuuma
tile V1 of the Civil Rights Act of 1964, 42 U.S. § 2000d.

As s remedy, Texas agreed 10 adopt the Texas Equal Educstion Opportunity Plan for Higher Education (“the Texas
{continued...)
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The Fifth Circuit reversed and remanded the case to the district court in order for it to reconsider
the issue of damages and injunctive rdief. The court Stated that:

According to the district court, the school had abandoned the
admissions procedure—consisting of the separate minority
subcommittee—that was used in 1992, 1993, and 1994. The court
reasoned that, as a new procedure was developed for 1995. a
prospective injunction againgt the school was ingppropricte. We
conclude, however, that, while the district court may have been
correct in deciding that the new procedure eliminates the
constitutional flaws that the district court identified in the 1992
system, there is no indication that the new system will cure the
additiond constitutional defects we now have explained.

Hopwood, 78 F.3d & 958. The court went on to conclude that, “fiJr accordance with this opinion,
the plaintiffs are entitled to apply under a system of admissions that wig not discriminate against
anyone on the basis of race”” Id However, the court decided that:

It is not necessary . . . for us to order at this time that the law school be
enjoined, as we are confident that the conscientious administration a the
school, as well as its attorneys, wig heed the dire&es contained in this
opinion. Ifan injunction should be needed in the future, the district court,
in its discretion, can condider its parameters without our assistance.

Id at 958-59. Moreover, the Fifth Cii agreed with the district court that punitive damages were
not warranted. However, it noted “fhat if the law sChool continues 1o operate a disguised or overt
racial classification system in the future. its actors could be subject 10 actual and punitive
damages.” 1d at 959 (emphasis added).

The pand’s opinion suggests various race-neutral ways in which the law school could achieve
a diverse student body:

n 3
(...continued)
Plan™). OCR required that the Texas Plan include s commitment 1o “seek o achieve proportions of Blacks and Hispanic
Texas graduates from undergraduate institutions in the State who enter graduate study or professional schools in the State
at least equal to the proportion of white Texas graduates from undergraduate institutions in the State who enter such

programs.

In 1983, just eight years before the Hopwood plaintiffs applied to the law school, Texas agreed, under threat of
federal action, to formulate an acceptable plan to desegregsie its higher education system, including the law school. In
January 1993, the Department of Education notified Governor Richards that OCR was oversecing Texas® desegregation
efforts and would review the Texas system in light of United States v. Fordice, 505 U.S. 717 (1992). DOE has yet to
determine that Texas' higher education system has come into compliance with title V1.

Despite this history, the Fifth Circuit Court noted that “to the extent that the OCR has required actions that conflict
with the Constitution, the directives cannot stand.™ Hopwood, 78 F.3d st 954 n.47.
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While the use of race per se is proscribed, state-supported schools
may reasonsbly consider a host of factors—some of which may have some
have N0 warrant to intrude on those executive and legislative judgments
unless the distinctions intrude on specific provisions of federal law or the
Constitution.

A university may property favor one applicant over another because
of his ability to play the cello, make a downfield tackle, or understand
cheos theory. An admissons process may also consider an applicant’s
home state or relationship to school alumni. Law schools specifically may
look at things such as unusual or substantial extracurricular activities in
college, which may k atypical factors affecting undergraduate grades.
Schools may even consider factors such as whether an applicant’s parents
atended coliege or the applicant’s economic and social background.

For this reason, race often is mid to k justified in the diversity
context, not on its own terms, but as a proxy for other characteristics that
institutions of higher education value but that do not raise similar
conditutiond  concerns. Unfortunately, this approach smply replicates
the very hum that the Fourteenth Amendment was designed to eliminate.

The assumption is that a certain individual possesses characteristics by
virtue of being a member of a certain racid group. This assumption,
however, does not withstand scrutiny. “[T]he use of a racial characteristic
to establish a presumption that the individual also possesses other, and
socially relevant, characteristics, exemplifies, encourages, and legitimizes
the mode of thought and behavior that underlies most prgudice and
bigotry in modem America.” Richard A. Posner, The DeFunis Case and
the Constitutionality of Preferential Treatment of Racial Minorities, 1974
Sup.CT.REV. 12 (1974).

To believe that s person’s race controls his point of view isto
dereotype him. The Supreme Court. however, “has remarked a number
of times, in slightly different contexts, that it is incorrect and legally
ingppropriate to impute to women and minorities ‘a different attitude
about such issues as the federal budget, school prayer, voting, and foreign
relations.” Michael S. Paulsen, Reverse Discrimination and Law School

Faculty Hiring: The Undiscovered Opinion, 71 TEX.L.REv, 993, 1000
(1993) (quoting Roberts v. United States Jaycees, 468 U.S. 609, 627-28,
104 S.Ct. 3244, 3255, 82 L Ed.2d 462 (1984)). “Social scientists may
debate how peoples’ thoughts and behavior reflect their background, but
the Condtitution provides that the government may not allocate benefits
or burdens among individuals based on the assumption that race or
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ethnicity determines how they act or think.” Metro Broadcasting, 497
U.S. a 602. 110 S. Ct. a 3029 (O’Connor, J., dissenting).

Hopwood, 78 F.3d a 946 (footnotes omitted).

In short, Hopwood prohibits the use of educationd diversity as a condtitutionaly sufficient
justification for affirmative action. Moreover, Hopwood recognizes that an affirmative action plan
can pass constitutional muster only if it remedies present effects of past acts of discrimination by the
specific governmental unit involved, in this case, the University of Texas Law School. Fiiy, the
decison suggests that the job of finding past discrimination and its present effects dong with the
narrowly tailored remedy for those present effects can be made by the legidature. This suggestion
is especidly compdling given Justice Powell's view in Bakke tha the Universty of Cdifornia was
not capable of edtablishing thet the racia classification it created's was responsive to identified
discrimination. Bakke, 438 U.S. 265.

Hopwood As Precedent

On April 4, 1996, the Fii Ciit Court of Appeals declined to reconsider the Hopwood
decison en banc. On June 1.19%. the Supreme Court declined to grant the State’'s Petition for
Writ of Certiorari. As aresult, the Hopwood decision is the law of the Fii Cii. Practically
speaking that means that educational diversity cannot be used to just@ an affirmative action
program because, within the jurisdiction of the Fii Cii Court of Appeals, which includes Texas,
Louisiana, and Mississippi, educationa diversty is not recognized as a compelling state interest.”

Asaninitid matter, we need to address the precedential effect of Hopwood. Fii it is clear
that a lower federal court may not overturn a ruling of the United States Supreme Court. A clear
example of this is Wallace v. Jaffree, 472 U.S. 38 (1985). In that case, the United States District
Court for the Southern Didtrict of Alabama upheld an Alabama public school prayer statute on the
ground that, while the datute was impermissble under existing Supreme Court authority, “the
United States Supreme Court has erred.” Id. at 45 n.25. The Eleventh Circuit Court of Appeds
reversed, in an opinion cited with approva by the Supreme Court: “Federd district courts and
circuit courts are bound to adhere to the controlling decisons of the Supreme Court.” Id. at 46
n.26. The appellate court relied upon the authority of Hutto v. Davis, 454 U.S. 370,375 (1982).
in which then-Justice Rehnquist Wrote, “unless we wish anarchy to prevail within the federd judicial
system, a precedent of this Court must be followed by the lower federa courts no matter how
misguided the judges of those courts may think it to be” X a 375.

*The special admissions program is undeniably a classification based on race and ethnic background.” Bakke,
438 U.S. at 289, :

%mmwﬂm&mmw&dmmmeaﬁm&mwﬁm

of their past scgregative higher education system, these states have not yet felt the effects of Hopwood. They will have to
conform their actions to Hopwood once they effect their remedy and are released from their respective court orders.
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The Fifth Circuit decision in Hopwood, however, is unlike Wallace v. Jaffree in that it does
not purport to overturn Bakke. It asserts not that Bakke was wrongly decided, but that Justice
Powell’s opinion in the use does not articulate the proposition for which the case had theretofore
been thought to stand, or in short, that Bakke does not stand for the proposition that maintaining a
dnvasesmdmtbodyuacompemngmmmmnmﬂmmmamw Whatever one
myﬂmkofﬂnsunerpremlonofBabb the state’s chance to overturn it was in the petition for the
writ of certiorari, which has been denied.”

The fact that the Supreme Court denied the petition for the writ of certiorari has no
precedential significance.’® However, it is well-settied that e panel decision of the Fii Circuit on
an issue of law, barring its reversal by an en banc decision of the Fifth Circuit or by the United States
Supreme Court, must be followed by other Fii Cii panels. See, e.g., Fowler v. Pennsylvania
Tire Co., 326 F.2d 526 (5th Cir. 1964) (“[e]ven if prior decision of [the fifth] circuit court of appeals
. . . were not in line with weight of authority elsewhere, it would be binding on [the fifth] circuit
court of appeals under doctrine of Sare decisis™); Floors Unlimited v. Fieldcrest Cannon, 55 F.3d
181 (5th Cir. 1995) (“under the stare decisis rule of [the Fifth] Circuit . . . one panel cannot overturn
the decision of a prior panel in the absence of en banc reconsideration or o superseding Supreme
Court decision”); United States V. Parker, 73 F.3d 48 (5th Cii. 1996) (“One appellate pand may not
overrule a decision, right or wrong, of a prior panel, absent en banc reconsideration or a superseding
contrary decision of the Supreme Court.). It is aso well-settled that federal district courts in the
Fifth Circuit are bound by Fifth Ciit precedent. See, e.g., Cedillo V. Valcar Enter. & Darling
Delaware Co., 773 F. Supp. 932936 (N.D. Tex. 1991) (“As a district court [is] bound by Fifth
Circuit precedent, this court first turns to decisons of the circuit court to ascestain whether they
command the outcome in this case.”), Je# Racing & Sales v. Transamerica Commercial Fin. Corp.,
892F. Supp. 161. 163 (SD. Tex.1995) (“the decisions of [the Fifth Circuit Court of Appeals] . . .
are hinding on this Court”); Patton v. United Parcel Service, 910 F. Supp. 1250, 1269 (SD. Tex.
1995) (“This [federd digtrict] court . . . is bound by Fifth Cii precedent.”).

In sum, other panels of the Fifth Circuit md lower federal courts within the Fifth Circuit are
bound by Hopwood.

“The State argued in its petition that *[tJhe two-judge majority held that it was unconstitutional for the Law School
even 10 consider the Tace of individual applicants ‘for the purpose of oblaining a diverse student body,’ in fiat violation of
[Bakdke] . . . [w]batever the status of Bakke, the issue should be decided by this Court, 30 that the same rule applies across
the country.” Petition for Writ of Certiorari at 14-15.

1See State of Maryland v. Baltimore Radio Show, 338 U.S. 912, 919 (1950) (“[a denial of a petition for & writ

of certioran] does not remotely imply approval or disspproval of what was said by the Court of Appeals™), Hughes Tool Co.

v. Trans World Airlines, 409 U S. 363, 365 0.1 (1973) (“denial of certiorari imparts no implication or inference concerning

the Court’s view of the merits™); In re Corrugated Container Antitrust Litig., 659 F.2d 1332, 1336 (5th Cir. 1981) (the

denial of certiorari [is] without precedential effect™) (citing Hughes Tool Co. 409 U.S. 363), Avco Corp. v. PPG Indus.,

867 F. Supp. 84, 90 (D. Mass. 1994) (“[t]he fact that the Supreme Court has denied certiorari on this issue is not to be
construed as adoption of the views of s circuil court™) (citing Maryland, 338 U.S. 912).
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The Reach of the ion; The { '

some of your questions involve the use of private money administered by the university for
raw-restricted scholarships. In order to address these questions, we must first review the
requirement of Sate action. The Fourteenth Amendment proscribes states from taking any action
that deprives people of the equal protection of the laws. |n Burton v. Wilmington Parking
Authority, 365 U.S. 715 (1961), the Supreme Court explained that:

The Civil Rights Cases. . . ‘embedded in our constitutional law' the
principle “that the action inhibited by the first section (Equal Protection
Clause) of the Fourteenth Amendment is only such action as may fairly be
sad to be that of the States. That Amendment erects mo shidd agangt
merely private conduct, however discriminatory or wrongful.”. . . It is
clear, as it aways has been since the Cii Rights Cases . . . that
‘individud invason of individud rights is not the subject mater of the
amendment’ . . . and thst private conduct abridging individua rights does
no violence to the Equal Protection Clause unless to some significant
extent the State in any of its manifestations has been found to have
become involved in it. [Citations omitted,]

Thus, before strictly scrutinizing a program, the court must determine the level of state involvement.
This inquiry requires a fact-intengive review. In Burton, the Supreme Court held that the exclusion

of an African-American solely on account of color from a restaurant operated by a private owner
under lease in a buildiig financed by public funds and owned by the parking authority that was an
agency of the state of Delaware, was discriminatory state action in violation of the Equa Protection
Clause. In reaching this conclusion after an extensive review of the facts, the Supreme Court said
“[t]he State has so far insinuated itself into a position of interdependence with [the restaurant owner]

that it must be recognized ss a joint participant in the chalenged activity, which, on that account,

cannot be consdered to have been so ‘purely privaie’ as to fall without the scope of the Fourteenth

Amendment.” 1d. a 725.

In Evans v, Newton, 382 U.S. 2% (1966), the Supreme Court ruled that a park that had been
donated to the City of Macon, Georgia pursuant to the will of former United States Senator A.O.
Bacon of Georgia for the use of whites enly could not be operated on a recidly discriminatory basis.
The court ssid this about the difference between private action and state action:

A private golf club . restricted to either Negro or white
membership is one expression of freedom of association. But a municipal
golf course that serves only one race is state activity indicating a
~-preference on a mater as to which the State must be neutrd.  What is
‘private’ action and what is ‘state action’ is not dways easy to determine.
Conduct that is formally ‘private’ may become so entwined with
governmental policies or S0 impregnated with a goveérrmental character
as to become subject to the condtitutional limitations placed upon state
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action. The action of a city in serving as trustee of property under a
private will serving the ed cause is an obvious example. ... Yet
generalizations do not decide concrete cases. ‘Only by sifting facts and
weighing circumstances can we determine whether the reach of the

Fourteenth Amendment extends to a particular case’

Id at 299 (emphasis added). Moreover, in Shelley v. Kraemer, 334 U.S. 1 (1948), the Supreme
Court ruled that the Equal Protection Clause of the Fourteenth Amendment prohibited a state from
enforcing racidly redrictive covenants in a deed. In essence, Shelley teaches that although an

individual may engage in such private discrimination, the State cannot aid and abet it. The Court said:

We conclude . . . that the restrictive agreements sanding aone
cannot be regarded as a violation of any rights guaranteed to petitioners
by the Fourteenth Amendment. So long as the purposes of those
agreements are effectuated by voluntary adherence to their terms, it would
appear clear that there has been no action by the State and the provisions
of the Amendment have not been violated . . . . But here there was more.

Id at 13. The Court went en to rule “that in granting judiciad enforcement of the redtrictive
agreements. . . the States have denied petitioners the equal protection of the laws and that,
therefore, the action of the state courts ¢annot stand.” Id at 20.

More recently, in Blum v. Yaretsky, 457 U.S. 991 (1982), the Supreme Court articulated a
framework for determining state action:

First . . . [t]he complaining party must show that “thereis a
sufficiently close nexus between the State and the chalenged action of the
regulated entity so thatthe action. . may be fairly trested as that of the
State itsdlf. . . .

Second, although the factual setting of each case will be
significant, our precedents indicate that a State normally can beheld
responsble for a private decison only when it has exercised coercive
power or has provided such ggnificant encouragement, either overt or
covert, that the choice must in law be deemed to be that of the State. . . .
Third, the required nexus may be present if the private entity has exercised
powers that are traditionally the exclusive prerogative of the State.
[Citations omitted. ]

Id at 1004-05. Since the state action doctrine requires a fact-intensive inquiry, we cannot in this
opinion make those determinations. See Attorney Generd Opinions DM-383 (1996) a 2 (questions
of fact are inappropriate for opinion process), DM-98 (1992) a 3 (questions of fagt cannot be
resolved in opinion process), H-56 (1973) a 3 (improper for atorney generd to pass judgment on
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matter that would be question for jury determination), M-I 87 (1968) at 3 (attorney genera cannot
make factual findings).

Y 0 u r

Your letter seeks the answer to Six questions concerning the impact of Hapwood on specific
financial assstance and data collection programs. Before addressing these questions, we address
severd datements you make in the second paragraph of your letter.

Figt, you question the application of Hopwood to matters other than the admission of four
students to the law school of the University of Texas. Hopwood involves the use of racial
classifications by a state agency, the University of Texas, in the admissions process. As the Equd
Protection cases reviewed in this opinion make clear, the use of racid classifications by government
in any manner is suspect and is subject to the most stringent judicia scrutiny. See Bakke, 438 U.S.
at 291 (race-based admissions); Wygamt, 476 U.S. 267, 277-281 (race-based preferentiad layoff
policy); Croson, 488 U.S. 469 (race-based set-aside in government contracting); Shaw, 509 U.S. a
649 (race-based redistricting); Miller, 115 S. Ct. 2475 (1995) (race-based redistricting); Hays, 115
S. Ct. 2431 (race-based redistricting); Adarand Constructors, 115 §. Ct. 2097, 2110 (race-based
preferences in federa contracting), Podberesky, 38 F.3d 147 (4th Cir. 1994), cert. denied, -U.S.-,
115 s. ct. 2001. 131 L.Ed.2d 1003 (1995) (race-based scholarship). Thus, Strict scrutiny applies

whenever governmental benefits or burdens are skated on the basis of race or ethnicity.

Second, you question whether a 2-1 panel decision of the Fii Cii can be regarded as
overruling the decision of the Supreme Court of the United States in Bakke, which expressy permits
the consderation of race in admisson to inditutions of higher education. As dated previoudy, the
Fi Clicuit's denid of recongderation en banc and the Supreme Court’s denid of the State's petition
for writ of certiorari has resulted in the panel’s decision being the law in the Fii Ciicuit’s
jurisdiction: Texas, Louisana, and Mississippi.

We turn now to your specific questions. You ash about privately donated, gender restricted
scholarships.  Hopwood does not afect the law applicable to privaiely donated, gender redtricted
scholarships. Hopwood involved a governmental preference made on the basis of race or ethnicity,
not gender. Gender preferences, although aso implicating the Equa Protection Clause, are reviewed
by the courts under a different, less stringent congtitutional standard. !

“Gender preference cases are subject o intermediate scrutiny. Mississippi Univ. for Women v. Hogan, 458 U.S.
718, 724, (1982) (party seeking 10 uphold statute that classifies individuals by gender must show that classification serves
“important govermental objectives and that discriminatory means employed {are] substantially related to the achievement
of those objectives™); City of Cleburne v. Cleburne Living Cer., 473 U.S. 432, 440-41, (1985) (The intermediate scrutiny
mfﬂhbetwemthe“nﬁondlynhhd”md“mictminy"m “A gender classification fails unless it is substantially
related 10 & sufficiently important governmental interest.™), Craig v. Boren, 429 U.S. 190, 197 (1976) (“To withstand
constitutional challenge, previous cases establish that clamifiessions by gender must serve important govessswentsl objectives
and must be substantially related to achievemnent of those objectives.™).
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You next ask whether privately donated, race restricted scholarships are impacted by
Hopwood. Privately donated, race restricted scholarships implicate the state action analysis. We have
no facts concerning the University of Houston's involvement with the program; moreover. &8s we
noted previoudy, we cannot in an attorngy genera opinion resolve factual questions. However, we
can sy generdly that the more involved the university is in administering the program, such as
choosing the scholarship recipients or managing the scholarship fund, to mention just two areas of
involvement, then the higher the probability that & court would imbue the scholarship program with
the color of state action. “ Conduct #sar is formally ‘private ' may become so entwined with
governmental policies Or SV impregnated with a governmental character as to become subject to the
governmental limitations placed upon stare action.” Ewams v. Newton, 382 U.S. at 299. If state
action exists, then in order to pass constitutional muster, the program must be justified by findings
establishing that: (1) either your inditution has discriminated in the not too distant past against the
racial groups benefited by the preference or that your institution has been a passive participant in acts
of private discrimination by specific private actors against the benefited racid groups; (2) there exist
present effects of the past discrimination that are not due to societd discrimination; and, (3) the
scholarship program is narrowly tailored to remedy those specifically identified present effects.
Narrow taloring requires that the program be amed only a the racid groups that were the targets
of the past discrimination and that the program last only for as long as necessary to eradicate the
present effects of the past discrimination.

Your third question asks us to condder inditutionally funded, race restricted scholarships.
These scholarships are similar to those struck down by the Fourth Circuit in Podberesky, and must
be justified in the manner outlined in response to question 2.

With respect to your fourth question conceming federally funded, race and gender restricted
fellowships, we first note that this office cannot address the vaidity of a federaly funded program.
However, Adarand makes it clear that federally established racial classifications, like all others, are
subject to strict scrutiny. Adarand Constructors, 115 S, Ct. at 2113 (“[W]e hold today that all racid
classifications, imposed by whatever federd, state, or locd governmental actor must be analyzed by
a reviewing court under drict scrutiny. In other words, such classfications are condtitutional only if
they ae narowly talored measures that further compelling governmenta interests.”). As we
previoudy noted, gender preferences established by government are subject to a less dringent
standard of review and remain unaffected by Hopwood.

You also ask about an institutionally designed, race restricted internship program. The answer
to your fifth quedion is the same as that for question four. The federal government bearsthe

respongibility of justifying such a racid preference.
Finally, Hopwood qoes not affect your ingtitution's ability to collect and report information

from institutions regarding minority participation in higher education in Texas. The act of collecting
data does not confer & benefit or a burden on any one race.
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SUMMARY

Hopwood proscribes the use of race or ethnicity, in the absence of a
factud showing by an inditution or the legislature which edablishes (1)
either that the institution has discriminated in the not too distant past against
the racial group benefited by the preference or that the institution has been a
passive participant in acts of private discriminetion by specific private actors
againg the benefited racial group; (2) that there exist present effects of the
past discrimination that are not due to general societd diserimination; and, (3)
that the scholarship is narrowly tailored to remedy those present effects.
Unless or until these facts can be established, the consideration of race or
ethnicity iS expressly prohibited.” Although, as aways, individud condusions
regarding specific programs are dependent upon their particular facts,
Hopwood’s redrictions would generdly goply to all internd inditutiond
policies, including admissions, financial aid, scholarships, fellowships,
recruitment and retention, among others,

Yours very truly, d
ba« MW"' 4

Dan Morales
Attorney Generd of Texas
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REPORT AND RECOMVENDATI ONS OF THE HEALTH AFFAI RS COW TTEE
(Pages 121 - 122).--Conmttee Chairman Loeffler reported that
the Health Affairs Conmttee had nmet in open session to
consider the matter on its agenda and to fornulate a recomen-
dation for the U T. Board of Regents. Unless otherw se

i ndi cated, the action set forth in the Mnute O der which

foll ows was recommended by the Health Affairs Conmmttee and
approved in open session and w thout objection by the U T.
Board of Regents:

U T. MD. Anderson Cancer Center: Authorization to
Participate with The University of Pennsylvania Medical Center

Health System and Stanford Health Services in a National
Limted Liability Corporation Known as Qualidx to Provide a
Speci alized Second Opinion Service for Patients Initially

D agnosed with Cancer.--The Board, upon reconmendation of
the Health Affairs Commttee, authorized The University of
Texas M D. Anderson Cancer Center to participate with The
University of Pennsyl vania Medical Center Health System and
Stanford Health Services in a national limted liability
corporation known as Qualidx to provide a specialized second
opinion service for patients initially diagnosed with cancer
and to commit $750,000 for the initial investrment and up to
$250, 000 additional funds, if required, fromthe Physicians
Referral Service (PRS).

The mssion of Qualidx is to offer, through this consortium of
| eadi ng academ c pat hol ogy departnments, a specialized

pat hol ogy second opinion service to | eading health-care payors
for their patients. These second opinions will be rendered by
national ly recogni zed pat hol ogi sts and will focus solely on
positive tests.

This service will provide the neans to elimnate unnecessary
and frequently invasive, painful, and otherw se involved
medi cal procedures. The U T. MD. Anderson Cancer Center
will benefit fromthe increnental inconme but, nore
inmportantly, will gain access to a | arge nunber of pathol ogy
specimens that will aid educational prograns and clinical

out cones research

The cost for this service is initially targeted at $200 per

test. O that anmount, $100 will go to Qualidx and $100 wil |
go to the Pat hol ogy Departnment that provides the second
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opi nion consultation. The pathologist wll be provided

original slides and diagnosis reports and will render a second
opinion report which will be available to the originating
pat hol ogi st, prinmary care provider, and/or oncologist. In

cases of significant differences of opinion, the slides and
reports may be submitted to anot her nenber institution for
addi tional review and di agnosi s.

This patient service is viable froma fiscal, a nedica
service, and an educational/research point of view Addi-
tionally, and nore inportantly, the cancer patients wll
be better served.

125



REPORT AND RECOMVENDATI ONS OF THE FACI LI TI ES PLANNI NG AND
CONSTRUCTI ON COMWM TTEE (Pages 123 - 135).--Conmittee Chairnan
Tenpl e reported that the Facilities Planning and Construction
Comm ttee had net in open session to consider those matters
on its agenda and to fornul ate recommendations for the U T.
Board of Regents. Unless otherw se indicated, the actions
set forth in the Mnute Orders which foll ow were recommended
by the Facilities Planning and Construction Commttee and
approved in open session and w thout objection by the U T.
Board of Regents:

1. U T. Arlington: Approval to Redesi gnate Engi neering
Building I as Wolf Hall (Regents’ Rules and Requl ati ons,

Part One, Chapter VIII, Section 1, Nam ng of Buildings
and G her Facilities).--In accordance with the Regents’
Rul es and Requl ations, Part One, Chapter VIII, Section 1

regardi ng nam ng of buildings and other facilities and
upon recommendation of the Facilities Planning and
Construction Commttee, approval was given to redesignate
Engineering Building | at The University of Texas at
Arlington as Wolf Hall to recognize the acconplishnents
and contributions of Dr. Jack R Wolf who served U T.
Arlington with distinction for nore than 30 years.

Dr. Woolf canme to the institution, then known as
Arlington State College, in 1957 as dean of the Coll ege.
On Decenber 1, 1958, upon the death of President E. H.
Hereford, Dr. Wolf becane acting president and was naned
president on July 1, 1959, serving in that capacity until
August 1968. He continued to serve wth distinction as a
menber of the nmechani cal engi neering department until his
retirement in 1989 and continued to teach on nodified
service through the Spring of 1994.

2. U._T. Austin: Authorization to Anend the FY 1996- 2001
Capital |nprovenent Program (CIP) and the FY 1996-1997
Capital Budget to Include Renovation of Space in the
Col | ege of Business Adnministration and Appropriation of
Funds Therefor.--1n order to inprove the | evel of career
pl acenent services provided to students in undergraduate
and graduat e-| evel business degree prograns at The
University of Texas at Austin, the Board, upon recom
mendation of the Facilities Planning and Construction
Committee:
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a. Amended the FY 1996-2001 Capital | nprove-
ment Program (ClP) and the FY 1996- 1997
Capital Budget to include a project for the
Renovati on of Space in the Coll ege of
Busi ness Adm nistration (CBA) at U T. Austin
at a prelimnary project cost of $1,500, 000

b. Appropriated $1, 200, 000 from I nci dental Fees
and $300,000 fromGfts and Grants for total
proj ect funding of $1, 500, 000.

This project, which will renovate approxi mately

21,000 square feet of space in the Gaduate School of
Busi ness and Col | ege of Business Adm nistration
bui | di ngs, including the Career Center, involves
renodel i ng of the existing nedia | ab, expansion of the
career resource library for graduates and undergraduates,
and renovations to provide space for corporate interview
r oomns.

The FY 1996-2001 Capital |nprovenent Program and the

FY 1996- 1997 Capital Budget wi |l be anended accordingly
to reflect this project.

U. T. Austin - Track and Fiel d/ Soccer Stadi um and Parki ng

Facility (Project No. 102-863): Approval of Prelimnary
Pl ans; Appropriation Therefor; and Approval of Use of
Revenue Financing System Parity Debt, Receipt of Certif-
icate, and Finding of Fact with Regard to Fi nanci al
Capacity.--Fol |l owi ng openi ng renmarks by President
Berdahl, the prelimnary plans and specifications for
the Track and Fi el d/ Soccer Stadium and Parking Facility
at The University of Texas at Austin were presented to
the Facilities Planning and Construction Conmttee by
M. John Chase and M. Danny Bankhead, representing the
Proj ect Architect, Chase*More, Houston, Texas, and

M. Narenda CGosain, representing Walter More Associ at es,
Houst on, Texas.

Based on this presentation, the Facilities Planning and
Construction Commttee recommended and the Board:
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Approved prelimnary plans for the Track
and Fi el d/ Soccer Stadi um and Par ki ng
Facility at U T. Austin at an estinated
total project cost of $22,200, 000

Appropri ated $9, 700, 000 from Revenue
Fi nanci ng System Bond Proceeds,

$3, 000, 000 from Auxiliary Enterprise
Bal ances, and $9, 500,000 from G fts
and Grants for total project funding.

In conpliance with Section 5 of the Anended and Rest ated
Mast er Resol ution Establishing The University of Texas
Syst em Revenue Fi nancing System adopted by the U T.
Board of Regents on February 14, 1991, and anended on
Oct ober 8, 1993, and upon delivery of the Certificate of
an Aut hori zed Representative as set out on Page 127, the
Board resol ved that:

a.

Parity Debt shall be issued to pay the
project’s cost including any project costs
paid prior to the issuance of such Parity
Debt

Sufficient funds will be available to
neet the financial obligations of the

U T. Systemincluding sufficient Pledged
Revenues as defined in the Master
Resolution to satisfy the Annual Debt
Servi ce Requirenents of the Financing
Systemand to neet all financial
obligations of the U T. Board of Regents
relating to the Financing System

U T. Austin, which is a “Menber” as such
termis used in the Master Resol ution
possesses the financial capacity to
satisfy its Direct Obligation as defined
in the Master Resolution relating to the

i ssuance by the U T. Board of Regents

of Parity Debt for Track and Fi el d/ Soccer
St adi um and Parking Facility in the anount
of $9, 700, 000
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d. This resolution satisfies the official
intent requirenents set forth in Sec-
tion 1.150-2 of the U S. Treasury Regu-
| at i ons.

The FY 1996-2001 Capital |nprovenent Program (Cl P) was
adopted by the U T. Board of Regents in August 1995,

and anended in February 1996, to include a project for
a Track and Fi el d/ Soccer Stadium and Parking Facility
at U T. Austin at an estimated prelimnary cost

of $12, 400, 000.

Prelimnary plans for the project conprise two
fundanmental elenents: (1) a track and field/soccer
stadium at an estinmated cost of $9,500,000; and (2) a
1,200 vehicle parking facility at an estimated cost of
$12, 700, 000.

The prelimnary plans include provision for a future
Field House at an estimted cost of $2,800,000 at the
site of the Track and Fi el d/ Soccer Stadi um and Par ki ng
Facility. The Field House will include |ocker facilities
for the Men’s and Winen’s track and field prograns and
the Wnen’ s soccer programas well as training roons,
nmeeting roons, officials’ areas, equipnment roons and
offices for the coaching staff. These functions wll

be acconmopdated in existing facilities until funding is
avai l abl e to construct the Field House.

The track, which will be a state-of-the-art oval, wll
meet current NCAA standards. The soccer field will be
natural turf. The stadiumw ||l accomovbdate 6, 000

per manent seats with provision for approximately 14, 000
addi tional spectators as well as associated public rest
roonms and concessions. These facilities will be lighted
for night games. The new track will replace the existing
track at Menorial Stadium and the existing soccer field
w Il be used for football and soccer practice.

The total cost of the project increased fromthe
prelimnary project cost as a result of several factors.
The parking facility was increased fromthe original
estimate of 600 vehicles to 1,200 vehicles. Stadium
seating was expanded by 14,000 seats from 6,000 to 20, 000
to provide sufficient space for events such as state UL
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conpetitions and the Texas Relays. Expanding the seating
capacity of the stadium also requires construction of one
par ki ng deck for the exclusive use of the additional
seating area. Also adding to the cost increase is the
need to conply with U T. Austin Canpus Master Pl an

requi renents which necessitates | owering the finished
grade of the field and construction of an architectural
wal I behind the east side grandstand.

The debt for the parking structure of the project is

to be repaid fromrevenues generated by the Parking and
Traffic Division. Borrowi ng costs are assuned at 5%
during the interimconstruction period and 7% for the

| ong-term period. The project will require an estimted
construction duration of fifteen nonths. During the
construction phase, debt service will be paid from
Auxiliary Enterprise Reserve Bal ances. Upon conpletion
of the project, the debt will be converted to fixed rate
bonds requiring an annual estimated debt service of

$915, 611.

Approval of this item anends the FY 1996-2001 Capit al

| mprovenent Program and the FY 1996-1997 Capital Budget
as noted above.
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PARI TY DEBT CERTIFICATE OF U T. SYSTEM REPRESENTATIVE

I, the undersigned Assistant Vice Chancellor for Finance of
The University of Texas System,a U T. System representative
under the Anended and Restated Master Resolution Establishing
The University of Texas System Revenue Financing System
adopted by the Board on February 14, 1991, and anended on
Cctober 8, 1993 (the *Master Resolution"), do hereby execute
this certificate for the benefit of the U T. Board of Regents
pursuant to Section 5 (a) (ii) of the Master Resolution in
connection with the authorization by the U T. Board of
Regents to issue "Parity Debt" pursuant to the Master
Resolution to finance the construction cost of the Track and
Fi el d/ Soccer Stadium and Parking Facility project at U T.
Austin, and do certify that to the best of ny know edge, the
U T. Board of Regents is in conpliance with all covenants
contained in the Mster Resolution, First Supplenental

Resol ution Establishing an 'Interim Financing Program the
Second Suppl enental Resolution, the Third Supplemental

Resol ution, the Fourth Supplenmental Resolution, and the Fifth
Suppl enental Resolution and is not in default of any of the
terms, provisions, and conditions in said Master Resolution,
First Supplemental Resolution, Second Supplenental Resolution,
Third Suppl enental Resolution, and Fourth Supplenental
Resolution, and the Fifth Supplenental Resolution as anended.

75
EXECUTED this FAB day’ of . 1997

t Vice Chancellor for Finance
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4.

U T. MD. Anderson Cancer Center - dinic Services
Facility (Project No. 703-773): Approval to Redesignate

as Charles A. LeMaistre dinic (Regents’ Rul es and

Requl ati ons, Part One, Chapter VIIIl, Section 1, Nam ng of
Buil di ngs and G her Facilities) and Approval of Plaque
I nscription.--In the absence of President Mendel sohn who

was in Paris, France, to receive the Raynond Bourgi ne
Award for achi evenents in cancer research, Dr. Fred
Becker, Vice President for Research at The University of
Texas M D. Anderson Cancer Center, nmade a presentation
on the proposed nam ng of the Cinic Services Facility at
that institution. He outlined the many acconplishnents
of Charles A LeMaistre, MD., during his presidency of
the institution and stressed that the nam ng had the
conpl ete support of the conponent faculty and staff.

Fol | ow ng that presentation and upon recommendati on of
the Facilities Planning and Construction Conmittee, the
Boar d:

a. Approved redesignation of the dinic
Services Facility at the U T. MD. Anderson
Cancer Center as Charles A LeMaistre dinic
to recogni ze the acconplishnments and
contributions of Charles A LeMiistre, MD.,
pursuant to the Regents’ Rules and
Requl ati ons, Part One, Chapter VIII, Section
1 relating to nam ng of buil dings and ot her
facilities

b. Approved the inscription set out on Page 129
for a dedicatory plaque to be placed on the
bui | di ng.
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Charles A. LeMaistre Cinic

1997
BOARD OF REGENTS

Ber nard Rapoport Wl liamH Cunni ngham

Chai r man Chancel | or, The University
Thomas O. Hicks of Texas System

Vi ce- Chai r man John Mendel sohn

Martha E. Sm | ey President, The University
Vi ce- Chai r man of Texas M D. Anderson
Rita Crocker Cdenents Cancer Center

Donald L. Evans

Zan W Hol nes, Jr. LAN HKS, A Joint Venture
Lowell H. Lebernann, Jr. Archi t ect
Tom Loeffl er Cent ex Bat eson Construction
Ellen C arke Tenpl e Conpany, Inc.

Contractor - Phase One
The George Hyman

Construction Conpany

Contractor - Phase Two

Dr. LeMaistre served as the second president of the U T.
M D. Anderson Cancer Center from 1978 to 1996, a period
of eighteen years. During that tinme, the U T. MD.

Ander son Cancer Center experienced remarkabl e expansi on
not only in facilities but also in the devel opnent of new
prograns and the recruitment of the highest caliber of
faculty and staff. Under Dr. LeMistre’s outstanding

| eadership, the U T. MD. Anderson Cancer Center’s
reputation as one of the world’ s prem er cancer centers
was secured and enhanced.

One of the many contributions that Dr. LeMaistre nmade to
the institution was the devel opnent of an outstanding
cancer prevention program His passionate interest in
cancer prevention and control goes back forty years.

For his efforts in pronoting the control of snoking, he
received the President’s Award fromthe American Lung
Association in 1987. He also received the first

G bson D. (Gb) Lewis Anard for Excellence in Cancer
Control in 1988, the Distinguished Service Anard fromthe
Ameri can Medi cal Association in 1995, and, nost recently,
the 1996 Humanitarian Award fromthe National Conference
of Christians and Jews.

133



It is nost fitting that an outstanding Cancer Prevention
Program be housed in a facility to be naned after the

i ndi vi dual who has been so instrumental in the

devel opnment of this much-needed program and who has
served U T. MD. Anderson Cancer Center, The University
of Texas System and the health conmunity at |arge, so
wel | .

U T. MD. Anderson Cancer Center: Authorization to
Amrend the FY 1996-2001 Capital | nprovenent Program (ClP)

and the FY 1996-1997 Capital Budget to Include a
Laboratory Project and Appropriation of Funds Therefor. --
The Facilities Planning and Construction Conmttee
recomrended and t he Board:

a. Amended the FY 1996-2001 Capital I nprovenent
Program (CIP) and the FY 1996- 1997 Capit al
Budget to include a Laboratory project at
The University of Texas M D. Anderson
Cancer Center at an estimated project cost
of $4, 100, 000

b. Appropriated $4, 100, 000 from Educati onal and
General Funds for total project funding.

A new | aboratory which can neet the Food and Drug

Adm ni stration (FDA) Good Manufacturing Practices (GW)
conditions is critical for the Bone Marrow

Transpl antation Programat U T. MD. Anderson Cancer
Center. The present |aboratory used for the processing
of marrow and bl ood stemcells is physically inadequate
and cannot be renovated to neet the FDA requirenents and
standards. The clinical aspect of the Bone Marrow
Transpl antation Programis directed toward optim zation
of cellular and nol ecul ar therapy delivered as autol ogous
or allogeneic blood and marrow transplants. The new

| aboratory will fill the need for these capabilities and
coul d al so produce nonocl onal anti body and

i mmunocoj ugat es, perform activation/ expansi on of i mmune
effector cells and gene transfer in support of nmany
clinical research prograns throughout the institution.

Approxi mately 15,000 square feet of space has been

identified on the fourteenth floor of the Lutheran
Hospital Pavilion for this facility. Extensive
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renovation of the existing space will be required,

i ncl udi ng special security-controlled access, a systemto
provi de 100% hepafiltered outside air, sterilization of
all supplies, floor-to-deck walls, and a separate air-
handling systemw th no direct exhaust within the | ab.
The FY 1996- 2001 Capital Inprovenent Program and the

FY 1996- 1997 Capital Budget will be anmended accordingly
to include this project.

U T. Austin: Anendnent of the FY 1996-2001 Capital

| nprovenent Program (CIP) and the FY 1996-1997 Capital
Budget to Add a Chilling Station Expansion Project:;
Appropriation of Funds Therefor; and Approval of Use of
Revenue Financing System Parity Debt, Recei pt of
Certificate, and Finding of Fact with Regard to Fi nanci al

Capacity.--The Board, upon reconmendation of the
Facilities Planning and Construction Conmttee:

a. Amended t he FY 1996-2001 Capital | nprovenent
Program (CI P) and the FY 1996-1997 Capital
Budget to include a project for Chilling
Stati on Expansion at The University of Texas
at Austin at a prelimnary project cost
of $17, 900, 000

b. Appropriated $17, 900, 000 i n Revenue System
Fi nanci ng Bond Proceeds for total project
f undi ng.

In conpliance with Section 5 of the Anended and Rest ated
Mast er Resol ution Establishing The University of Texas
Syst em Revenue Fi nancing System adopted by the U T.
Board of Regents on February 14, 1991, and anended on
Oct ober 8, 1993, and upon delivery of the Certificate of
an Aut hori zed Representative as set out on Page 133, the
Board resol ved that:

a. Parity Debt shall be issued to pay the
project’s cost including any project costs
paid prior to the issuance of such Parity
Debt

b. Sufficient funds will be avail able to neet

the financial obligations of the U T. System
i ncludi ng sufficient Pledged Revenues as
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defined in the Master Resolution to satisfy
t he Annual Debt Service Requirenents of the
Fi nanci ng System and to neet all financi al
obligations of the U T. Board of Regents
relating to the Financing System

C. U T. Austin, which is a “Menber” as such
termis used in the Master Resol ution
possesses the financial capacity to satisfy
its Direct Qobligation as defined in the
Master Resolution relating to the issuance by
the U T. Board of Regents of Parity Debt for
the Chilling Station Expansion in the anount
of $17, 900, 000

d. This resolution satisfies the official
intent requirenents set forth in
Section 1.150-2 of the U S. Treasury Regu-
| at i ons.

Additional chilling capacity is required at U T. Austin
as a result of new buildings and facilities under
construction including the Louise and Janes Robert

Mof fett Mol ecul ar Bi ol ogy Buil di ng, Student Services
Bui | ding, Gregory Gymmasi um (which will cone back on-1line
after conpletion of the current renovation), and several
other projects which are included in U T. Austin’s
Capital | nprovenment Program

The prelimnary project cost includes installation of a
5,000-ton chiller in Station 5, which will conprise the
first phase, as well as the replacenent and upgrade of
cooling towers and chillers in Stations 3 and 4.

The debt for the Chilling Station Expansion is to be
repai d through the Education and General Budget which

i ncl udes General Revenue Appropriations, tuition, fees,

i ndirect cost recovery and other sources. To the extent
that there may be shortfalls in future utility
appropriations, U T. Austin is conmtted to using as
much of its total Education and General Budget as may be
necessary to ensure that all debt service paynents are
fully funded. Borrowi ng costs are assunmed at 5% duri ng
the short-terminterimconstruction period and 7% for the
| ong-term period. The project will require an estimted
construction duration of three years. Upon conpletion of
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the project, the debt will be converted to fixed rate
bonds requiring an annual estinmated debt service
of $1, 690, 000.

Approval of this item anmends the FY 1996- 2001 Capital

| mprovenent Program and the FY 1996- 1997 Capital Budget
as noted above.
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PARI TY DEBT CERTIFICATE OF U T. SYSTEM REPRESENTATI VE

I, the undersigned Assistant Vice Chancellor for Finance of
The University of Texas System, a U. T. Systemrepresentative
under the Amended and Restated Master Resolution Establishing
The University of Texas System Revenue Financing System
adopted by the Board on February 14, 1991, and anended on
Cctober 8, 1993 (the 'Master Resolution"), do hereby execute
this certificate for the benefit of the U T. Board of Regents
pursuant to Section 5 (a) {ii) of the Master Resolution in
connection with the authorization by the U. T. Board of
Regents to issue 'Parity Debt" pursuant to the Master
Resolution to finance the construction cost of the Chilling
Station Expansion project at U T. Austin, and do certify that
to the best of nmy know edge, the U T. Board of Regents is in
conpliance with all covenants contained in the Master

Resol ution, First Supplenmental Resolution Establishing an
Interim Financing Program the Second Supplenental Resolution,
the Third Supplenmental Resolution, the Fourth Supplenental
Resolution, and the Fifth Supplenental Resolution and is not
in default of any of the terms, provisions, and conditions in
said Master Resolution., First Supplenmental Resolution, Second
Suppl enental Resolution, Third Supplenental Resolution, and
Fourth Supplenental Resolution, and the Fifth Supplenental
Resol ution as anended.

g O
EXECUTED this 13_ day of auw.;y 1997

Qol_ () Asp—

Aasistfnt Vice Chancellor for Finance
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7.

U T. Austin: Approval to Anrend the FY 1996-2001 Capit al
| nprovenent Program (CIP) and the FY 1996-1997 Capital
Budget to Add a Project for Welch Hall Safety

| nprovenents and Appropriation of Funds Therefor.--Upon
recommendation of the Facilities Pl anning and
Construction Committee, the Board:

a. Amended t he FY 1996-2001 Capital | nprovenent
Program (CI P) and the FY 1996-1997 Capital
Budget to include a project at The University
of Texas at Austin for Welch Hall Safety
| mprovenents at a prelimnary project cost
of $24, 000, 000

b. Appropriated $21, 500,000 in General Fee
Bal ances and $2, 500,000 in Property
Protection Plan Reserves for total project
f undi ng.

Approval of this project allows U T. Austin to nove
forward i mediately with repairs to danage which resulted
froma major fire in Welch Hall in Cctober 1996, as well
as with necessary life and safety inprovenents. A U T.
Austin engineering and safety consulting team has

devel oped, in cooperation with the Gty of Austin Fire
Department, a conprehensive package of physica

nodi fications and renovations for Wlch Hall, as well as
a plan for an expanded | aboratory safety program

The project, which has a prelimnary cost of $24, 000, 000,
wll include installation of a conplete fire sprinkler
system construction of fire separation conpartnents,
renovation of elevators, nodification and possible

rel ocati on of chem cal storage roons, installation of an
energency power system wupgrading the building fire alarm
system and creation of additional fire exits from sone

| abor at ori es.

Approval of this item anmends the FY 1996- 2001 Capital

| mprovenent Program and the FY 1996- 1997 Capital Budget
as noted above.
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* * * % *

At the conclusion of the Facilities Planning and Construction
Comm ttee neeting, Commttee Chairman Tenple reported that
since the last regular neeting the Chancel |l or had approved
six (6) general construction contracts which included a

15. 8% participation by Hi storically Underutilized Businesses,
11. 1% by wonen-owned firns and 4. 7% by mnority-owned firns.
In addition, six (6) architect/engi neer contracts have been
awar ded since the last neeting and these indicate a 59. 0%
participation by mnority-owned firns.
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RECONVENE. - - At 11:20 a.m, the Board reconvened as a conmttee
of the whole to consider those itens remaining on the agenda.

| TEM FOR THE RECORD

U_T. Medical Branch - Galveston: Appointnent of Advisory
Commttee for the Selection of a Chief Adm nistrative Oficer
(President).--The nenbership of the Advisory Commttee for
the Selection of a Chief Admnistrative Oficer (President)
for The University of Texas Medical Branch at Gal veston is
herewith reported for the record. This conmttee has been
constituted pursuant to the Regents’ Rules and Reqgul ati ons,
Part One, Chapter Il, Section 13.

Advi sory Comrittee for the Sel ection
of a Chief Admnistrative Oficer
for
The University of Texas Medical Branch at Gal veston

System Adm ni stration Representatives

Chancel l or WIliam H Cunni ngham
Executive Vice Chancellor for Health Affairs
Charles B. Mullins, MD. (Chairnan)

Board of Regents

Regent Tom Loeffl er
Regent Martha E. Sm | ey

Chief Admnistrative Oficers

Kern Wldenthal, MD., President, The University of Texas
Sout hwestern Medi cal Center at Dall as

John P. Howe, II1, MD., President, The University of
Texas Health Science Center at San Antonio

Faculty Representatives

Alice T. Hill, RN, Ph.D., School of Nursing
Adrian A. Perachio, Ph.D., School of Medicine
Barbara L. Thonpson, M D., School of Medicine

141



&
5

Mary V. Fenton, RN, Ph.D., Dean, School of Nursing

St udent Represent atives

M ss Melissa Phillips, Gaduate School of Bionedi cal
Sci ences
M. Jim Duong, School of Medicine

Presi dent of the Alummi Associ ation

Ji m Rohack, M D., FACC, FACP, President, Al ummi
Associ ati on, UTMB School of Medicine

Nonfaculty Enpl oyees

M. Mchael R Shriner, Director, Facilities Planning
Ms. Mary D. Brewer, Chief Cerk Hospital Patient
Fi nancial Services - Admitting

Communi ty/ External Representatives

M ss Marie Hall
M. Harris L. “Shrub” Kenpner, Jr.
M. Charles A. Wrthen
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REPORT OF BOARD FOR LEASE OF UNI VERSI TY LANDS

Regent s Rapoport and Lebernmann, as nenbers of the Board for
Lease of University Lands, submtted the follow ng report on
behal f of that Board:

Repor t

The Board for Lease of University Lands net on Tuesday, Novem
ber 12, 1996, in the Regents’ Meeting Roomon the ninth floor
of Ashbel Smth Hall in Austin, Texas, for a general business
meeting and to hold the Regular G| and Gas Lease Sale No. 90,
Special Ol and Gas Lease Sale, and the Frontier Ol and Gas
Lease Sal e No. 90-A.

Followng is a report on the results of the | ease sales:

a. Regular Ol and Gas Lease Sale No. 90 and
Special Ol and Gas Lease Sale: 86,550 acres
of Permanent University Fund | ands were nom
inated for | ease. Bonuses in the anmount of
$6, 321, 008 were paid for |eases covering
43,961 acres. No bids were received on
42,589 acres.

b. Frontier G| and Gas Lease Sale No. 90-A
Al'l avail able Frontier acreage (467,926 acres
in El Paso, Hudspeth, and Terrell Counties)
was offered for | ease. A bonus in the amount
of $10,108 was paid for one | ease covering
2,739 acres. No other bids were received.

C. Total bonuses paid were $6, 331, 116.
Followng is a report on the general business neeting:

a. Approved the M nutes of the Board for Lease
neeting of May 14, 1996

b. Approved tracts offered in Regular G| and
Gas Lease Sale No. 90, Special Ol and Gas
Lease Sale, and Frontier G| and Gas Lease
Sal e No. 90-A
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Approved | ease awards to hi ghest bidders in
Regular G| and Gas Lease Sale No. 90,
Special G| and Gas Lease Sale, and Frontier
G|l and Gas Lease Sale No. 90-A

Approved the reconmended procedures and terns
for Regular Ol and Gas Lease Sale No. 91 to
be held on May 13, 1997, and authori zed

devel opment of a hone page on the Internet
for the Board for Lease

Adopted a revised gas royalty clause and
recommended that the School Land Board adopt
it also

Aut hori zed a detail ed study of appropriate
and desirable changes to the Texas Education

Code, Chapter 66, Subchapter D, relating to
the functions of the Board for Lease and any
necessary changes to the Board s Rul es that
may be required by any such statutory changes

Forfeited University Lease Nos. 73638, 73639,
and 82961, subject to reinstatenment of each
forfeited lease if | essee submts all docu-
ments and pays all anounts then due under
such | ease on or before thirty (30) days
after the declaration of forfeiture

Recei ved report on status of production and
devel opnent in Shafter Lake Clearfork Unit,
Andrews County, Texas

Approved Unit Agreenent, M A. K. (Spraberry)
Unit, in Andrews and Martin Counties, Texas

Recei ved a report on the take in-kind crude
oil sale held Cctober 14, 1996, approved
contracts dated effective Decenber 1, 1996,
and approved continuation of the take in-kind
crude oil royalty programas currently nman-
aged. The take in-kind crude oil program
represents approxi mately 60% of the Univer-
sity royalty oil production. Since the
programis inception in 1990, there has been

a total net revenue enhancenent of

144



$5, 389, 664. Requested staff to undertake a
study to determ ne which | essees are paying
posted price and which are paying posted
price plus.

Received a report on the take in-kind gas
royalty sale held July 15, 1996, and approved
contracts dated effective August 1, 1996.
Approved continuation of the take in-kind gas
royalty programas currently managed. The
take in-kind gas royalty programrepresents
approxi mately 7% of the University royalty
gas producti on.

Received the results of the internal audit of
the University Lands Accounting O fice per-
formed by the Audit Ofice of The University
of Texas System The overall opinion was
that revenues from 1996 West Texas Qperations
deposited to the Permanent University Fund
are fairly stated in the accounting records.
The only recomrendation fromthe Audit Ofice
was that the University Lands Accounting
Ofice conplete its reconciliation on a
tinmely basis. Directed staff to prepare for
review by the Board for Lease a proposal to
be presented to outside auditing firns to
performan audit of oil and gas |easing
practices, policies, and procedures.

Recei ved report detailing deposits to the
Per manent and Avail abl e University Funds for
Fi scal Year 1996

Recei ved a nenorandum from staff indicating
that it is not practicable to alter the
current procedure for depositing proceeds
froml ease sal es

Recei ved staff recomrendati on that no action

be taken to inplenment annual reporting
pr ocedur es.
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OTHER MATTERS

U T. System Annual Report on the Activities of the Faculty

Advi sory Council (Deferred).--Chairman Rapoport announced
that the annual report on the activities of The University
of Texas System Faculty Advisory Council was deferred until
the May 1997 neeting of the Board at the request of Chairnman
Alan Cine, Professor in the Departnent of Conputer Sciences
and David Bruton, Jr., Centennial Professor in Conputer

Sci ences (#2) at The University of Texas at Austin.

SCHEDULED MEETI NG. - - Chai r man Rapoport announced that the
next schedul ed neeting of the U T. Board of Regents would
be held on May 8, 1997, at The University of Texas Health
Sci ence Center at San Antonio.

OTHER BUSI NESS

U.T. Board of Regents: Commendation to Chairman Bernard
Rapoport, Regent Zan W Holnmes, Jr., and Regent Ellen C arke
Tenpl e. --Regent Loeffler was recogni zed and nade the foll ow
i ng statenent:

St at enent by Regent Loeffl er

M. Chairman, we cannot allow this neeting to adjourn
wi t hout recognizing publicly that this will be the

| ast neeting of the Board of Regents for three of

our nenbers.

Since I amconpleting nmy eighth year on this Board
and | have had the pleasure and privilege of serv-
ing wwth Ellen, Zan, and “B” for the six years of
their ternms, | would |ike the Board and the audi -
ence to express their appreciation to these three
Regents, whose terns will expire very soon, and

who have served The University of Texas Systemw th
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distinction and vision. They have been dedi -
cated in their service, and the U T. System
is a nore vibrant and respected academ c
enterprise as a result of their tenure on the
Board. Let’s stand and express our appreci-
ation and hope that they will conclude this
neeting with any personal coments they m ght
care to nake.

In recognition of their dedicated service, Regents Hol nes,
Rapoport, and Tenple received a standi ng ovati on.

Chai rman Rapoport was recogni zed and nade the foll ow ng
conment s:

Comment s of Chairman Rapoport

| want to express ny appreciation to all the
presi dents of the various conponent institu-
tions for the cooperation they have extended
to me and the joy | have had working with
themindividually and collectively. The
staff of the U T. System Adm nistration is
just so marvel ous.

| would just like to conclude with the way |
feel about life, and it is best expressed in
a quotation by WlliamAllen Wite. So as |
bang down the gavel, | just want to | eave you
with nmy inpression of what |life should be for
us individually and collectively. Thus this
quot e:

| have never been bored an hour in
ny life. | get up every norning
wonderi ng what new strange, glam
orous thing is going to happen and
it happens at fairly regular inter-
val s. Lady Luck has been good to
me and | fancy she’s been good to
everyone. Only sone people are
dower, and when she gives themthe
come hither with her eyes, they

| ook down or turn away and lift an
eyebrow. But ne, | give her a w nk
and away we go.
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ADJOURNMENT. - - There being no further business, the neeting
was adjourned at 11:25 a.m

/sl Arthur H Dilly
Executive Secretary

February 14, 1997
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