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Disclaimer

The views expressed in this presentation do
not necessarily represent the views of the
United States Department of Health and
Human Services. This presentation is
intended solely to provide general
information and does not constitute legal
advice.
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Roadmap

• Getting to Know HHS

• The Current State of Healthcare Reform

• Regulatory Changes for 2018

• ACA Litigation
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It is the mission of the U.S. Department of Health &
Human Services (HHS) to enhance and protect the
health and well-being of all Americans. We fulfill that
mission by providing for effective health and human
services and fostering advances in medicine, public
health, and social services.
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National Disaster Response

https://www.cms.gov/About-CMS/Agency-Information/Emergency/Hurricanes.html

https://www.phe.gov/emergency/pages/default.aspx

• HHS declared a public health emergency 
for Hurricanes Harvey and Irma

• Provided waivers under section 1135 of 
the Social Security Act

• Published a HIPAA Bulletin 
• Emergency Personnel
• Temporary Medical Sites
• Disaster Distress Helpline
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HHS Organization Chart

https://www.hhs.gov/about/agencies/orgchart/index.html
See Also: https://www.hhs.gov/about/agencies/hhs-agencies-and-offices/index.html
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https://www.cms.gov/About-CMS/Agency-Information/CMSLeadership/Downloads/CMS_Organizational_Chart.pdf
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CMS Regional Map

https://www.cms.gov/About-CMS/Agency-Information/RegionalOffices/RegionalMap.html
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https://www.cms.gov/Newsroom/MediaReleaseDatabase/Press-releases/2017-Press-releases-items/2017-09-14.html

New Medicare Card



HHS Invests in Texas

https://www.hhs.gov/sites/default/files/state-fact-sheets_texas.pdf
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Health Insurance Marketplace 
Enrollment and Subsidies - 2017 

National Enrollment
• 12.2 M enrollees

– 10.3 M had effectuated 
coverage as of 3/31/16 

• Advance premium tax 
credits (APTCs)
– 84% of enrollees (8.7 M) 

• Cost sharing reductions 
(CSRs)
– 57% (5.8 M) of enrollees 

Texas Enrollment
• 963,171 enrollees

– Down from 1.3 Million in 
2016

• APTCs 
– 86% of enrollees (829,374)

• CSRs
– 63% of enrollees (604,735)

Source: 2017 Effectuated Enrollment Snapshot, CMS, June 12, 2017
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Market Stabilization Final Rule

• 82 Fed. Reg. 18346 (April 18, 2017)
• 20 day comment period – received over 4,000 

comments
• Changes to Guaranteed Availability
• Modified 2018 Open Enrollment Period 

• November 1 – December 15, 2017
• Special Enrollment Period changes
• Modifies de minimus range 
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HHS Notice of Benefit and Payment 
Parameters for 2018/Letter to Issuers

• Risk Adjustment Program
• Partial Year Enrollee Adjustment 
• Adding Prescription Drug Information to RA Model
• High-Cost Risk Pooling

• Standardized Plans
• Special Enrollment Periods
• Network Adequacy

Source:  HHS Notice of Benefit and Payment Parameters for 2018, final rule, 81 Fed. Reg. 94058 (Dec. 
22, 2016); 2018 Letter to Issuers in the Federally-facilitated Marketplaces 
https://www.cms.gov/CCIIO/Resources/Regulations-and-Guidance/Downloads/Final-2018-Letter-to-
Issuers-in-the-Federally-facilitated-Marketplaces.pdf (Dec. 16, 2016).

22



Marketplace Affordability
Shoring Up the Risk Pool in 2017 

• CMS actions to strengthen the risk pool
– Oversight of special enrollment periods
– Encouraging transitions to Medicare
– Transitions to individual market for 26 year-olds aging 

out of parents coverage
– Contacting those who paid the shared responsibility 

payment
– Improving outreach
– Discouraging short-term and excepted benefit plans
– Individuals currently enrolled in transitional 

(grandfathered) plans
– Changes to risk adjustment methodology
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1332 Waivers
• Section 1332 provides waiver authority to the Secretaries of HHS and Treasury for 

state innovation
• Can waive ACA provisions

• QHP requirements (Part I of Subtitle D), Exchange Operations (Part II of 
Subtitle D), Individual Mandate (5000A), Employer Mandate(4980H), PTC 
(36B), CSR (1402)

• State plan must:
– (1) provide coverage that is at least as comprehensive as the coverage defined 

in Section 1302(b) and offered through Exchanges
– (2) provide coverage and cost sharing protections against excessive out-of-

pocket spending that are at least as affordable as the provisions of this title 
would provide

– (3) Provide coverage to at least a comparable number of its residents as the 
ACA would provide

– (4) Not increase the federal deficit
• 1332 Checklist: https://www.cms.gov/CCIIO/Programs-and-Initiatives/State-

Innovation-Waivers/Downloads/Checklist-for-Section-1332-State-Innovation-
Waiver-Applications-5517-cpdf.pdf
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Network Adequacy
The Affordable Care Act

• ACA provides the first federal network adequacy 
standards
– § 1311(c)(1)(B)

• QHP issuers must maintain a network that is 
“sufficient in number and types of providers…to 
assure that all services will be accessible without 
unreasonable delay”
– 45 CFR § 156.230

• For 2018, CMS will rely on state reviews, provided 
State has a sufficient review process

• New requirements for provider transitions and 
out-of-network cost sharing
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House v. Price

• Currently Before US Court of Appeals for DC 
Circuit (16-5202)
– House alleges Administration providing CSR payments 

without an appropriation
• Filed in November 2014

– Judge Rosemary Collyer ruled for the House on May 
12, 2016 (2016 WL 2750934)

– Government has appealed
• No jurisdiction/cause of action
• Appropriation at 31 U.S.C. § 1324 

– Intervention by State AGs
– Status Report due October 30
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Risk Corridors Litigation

• 32 Issuers have filed lawsuits in the Court of 
Federal Claims

• Government Position:
– Court does not presently have jurisdiction/no 

justiciable claim
– Section 1342  requires budget neutrality
– HHS has no contractual obligation to make payment
– No property interest that results in taking

• Land of Lincoln/Moda/BCBSNC – now on appeal
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Resources

Resource Resource Link

Patient Protection and Affordable Care Act 
(ACA)

http://www.gpo.gov/fdsys/pkg/PLAW-
111publ148/content-detail.html

The Center for Consumer Information &
Insurance Oversight

http://www.cms.gov/CCIIO/Resources/
Training-Resources/index.html

Kaiser Family Foundation http://kff.org/

The Commonwealth Fund
http://www.commonwealthfund.org
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Resources 
Resource Resource Link

Health Affairs Blog http://healthaffairs.org/blog/

Internal Revenue Service http://www.IRS.gov/aca

Center for Medicare & Medicaid Innovation
https://innovation.cms.gov/

Healthcare.gov http://www.healthcare.gov
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